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Economic Reconfederation 


Sirois Report on Dominion-Provincial Relations Charts New 
Financial Patterns 


J. RAGNAR JOHNSON 
Manager, The Crown Trust Company, Toronto, Canada 


Similarities of peoples and mutual interests between the United States and 


Canada make the “Sirois report” of continental significance. 


The financial 


and governmental revisions recommended, based as they are on a compre- 
hensive, non-partisan commission study, concern some of the fundamental 
issues which the States are now facing on such matters as debt and taxa- 


tion, relief and other social services. 


This excellent summary of an 


extremely important document merits close scrutiny by every financial 
executive, and fiduciaries will be especially interested in the proposals on 


succession duties.—Editor’s Note 


N May 16, 1940, there was laid on 
the table of the House of Commons 

at Ottawa by Prime Minister W. L. 
Mackenzie King, the report of the Royal 
Commission on Dominion-Provincial Re- 
lations. The three volume report of the 
group of men headed by Dr. Joseph Sir- 
ois who have labored since September 
1937, is probably the outstanding official 
document of its kind ever prepared in 
Canada or elsewhere. The first volume 
of the report is really the first thorough 
financial history of Canada that has ever 
been written, and provides the basis 
from which the recommendations in the 
second volume are drawn. It is sup- 
ported by the most formidable array of 
appendices and statistics that ever ac- 
companied a report to the Parliament of 
Canada, and recommends the most far- 
reaching changes in the Dominion’s fin- 
ancial and social structure since Confed- 
eration came into being as a result of 
the British North America Act of 1867. 
While some changes in the British 
North America Act will be necessary to 
make the proposed changes effective the 
main result of the recommendations, if 
adopted, will be to curtail and eliminate 
as far as possible the ever increasing 
regionalism which is. at the root of Do- 
minion-provincial problems, and restore 
Canada to the broad Federal pattern 
planned by the Fathers of Confedera- 
tion and made operative in 1867. It is 
only reasonable to suggest, therefore, 


that the adoption of the present report 
would entitle those engaged in its pre- , 
paration to be hailed as the Fathers of 
Re-Confederation. 


National Unity 


HE report is based fundamentally 

upon the assumption that Canada is 
economically, politically and emotionally 
a united nation. After more than two 
years of intensive study and research 
and visits to every province of the Dom- 
inion, the Commissioners believed this 
basic assumption justified. 

The Commissioners were instructed to 
respect the federal form of government. 
Their researches confirmed the conclu- 
sion that a federal system was the only 
possible form of government in Canada. 
However, the mere existence of central 
and local governments tends to create 
rival centres of power, overlapping and 
duplication of effort, and maladjustments 
between the provinces and responsibili- 
ties of different governmental units. The 
service or function which today is prop- 
erly the responsibility of one govern- 
ment may tomorrow, under changing 
circumstances, be more appropriately 
discharged by another. 

A successful federation requires dyna- 
mic balance—between the powers and 
responsibilities of the central and local 
governments, and between the revenue 
and expenditure of each unit of govern- 
ment. 





Confederation and After 


ITHOUT going into all the rami- 

fications of Confederation, we may 
assume that the formation of the new 
Dominion of Canada in 1867 was a defi- 
nite political achievement. The B. N. A. 
Act established the necessary balance 
between the Domonion and provincial 
governments under conditions as they 
then existed.1 The larger national re- 
sponsibilities, e.g. defence, navigation, 
shipping, currency, criminal law and un- 
limited taxing powers were given to the 
Dominion government. The provincial 
governments were given responsibility 
for “matters of a merely local or private 
nature” as well as “property and civil 
rights”. 


It is not surprising that the years 
following Confederation have witnessed 
a change in the balance between provin- 
cial revenues and expenditures or an al- 
teration in the economic framework of 
the country. What was good enough 


for a horse-and-buggy age was not suf- 
ficiently streamlined for an era of sky- 


liners. Services‘ which were unknown 
and unpredictable in 1867 became recog- 
nized as essential government services. 
Thus in 1937 the total expenditures of 
all governments in Canada on social wel- 
fare, exclusive of education and war pen- 
sions and after-care, exceeded $250 mill- 
ion. In 1867 the total welfare expendi- 
tures of all governments was about $1 
million. Although the total reached $83 
million in 1930, the greatest increase 
occured in the next five years when the 
expenditure was tripled.2 It has re- 
mained around this level ever since. 


The cumulative economic catastrophe 
was recognized by Prime Minister Mack- 
enzie King when he announced: 


“We have, in short, ample indication 
of certain fundamental strains and weak- 
nesses arising out of our present alloca- 
tion of financial powers and governmen- 
tal responsibilities, and if no attempt 
is made to remove them, the ill effects 


1. 30 Vict. cap. 3 Cf. secs 91 and 92 for division 
of powers between Dominion and provincial 
governments. 

2. House of Commons Report, Vol. II, page 15. 
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will not be confined to the sections where 
they now appear. 


“In these circumstances, we propose 
to appoint a royal commission of inquiry 
to investigate the whole system of taxa- 
tion in the Dominion; to study the divi- 
sion of financial powers and financial 
responsibilities between the Dominion 
and the provinces; and to make recom- 
mendations as to what should be done to 
secure a more equitable and practical 
division of the burden to enable all gov- 
ernments to function more effectively— 
and, I may add, more independently— 
within the spheres of their respective 
jurisdictions.” 


He thereupon appointed a royal com- 
mission with Hon. N. W. Rowell, then 
Chief Justice of Ontario, as chairman. 
Dr. Joseph Sirois, professor of law at 
Laval University, Quebec, became chair- 
man upon Justice Rowell’s resignation, 
because of ill health, in 1938. 


A Common Standard 


HE Commissioners found that the 

“fundamental strains and weakness- 
es” did exist and concluded that changes 
—some of them radical in their scope— 
were needed to restore the necessary bal- 
ance in the federal system. Their prin- 
cipal recommendations together form a 
comprehensive and reasoned plan of read- 
justment. 


The report is a unanimous one and it 
is both remarkable and significant that 
the Commissioners reached a complete 
agreement. “This agreement is not the 
result of compromise or give and take 
but reflects a sincere unanimity of judg- 
ment on the great issues which confront 
the nation. Its significance is enhanced 
by the fact that the four Commissioners 
are men from different regions of Can- 
ada, men who differ widely in back- 
ground and in training, as well as in 
general outlook.”* It is also significant 
that the conclusions which they have 
reached are far from being the views 
which any one of them held at the outset 
of the inquiry. 


3. Hansard, 1937, Vol. 1, p. 921. 
4. Report, Vol. II, p. 269. 





The report is more than a study of the 
Canadian financial structure. It is in 
reality a Canadian Bill of Rights. It 
points the way to financial security for 
the provinces, to complete municipal re- 
lief from the burden caused by unem- 
ployment, and to taxation reforms. It 
provides for equal educational and health 
opportunities in every province, regard- 
less of the financial resources of each 
province. It would accomplish this by 
a system of national adjustment grants 
to raise the level of provincial services 
to a common Canadian standard. It 
makes available for the provinces suffi- 
cient funds that they in turn may raise 
the standards of hard-hit communities 
to the level of more prosperous ones. 


Financial Recommendations 


HE complete acceptance of the prin- 

ciple of fiscal need governing the 
relations of the Dominion to the prov- 
inces is regarded as the basic findings 
of the Commission, and upon it is built 
the whole structure of financial adjust- 
ments which are proposed. 

“The solution of the Canadian public 
finance problems requires constructive 
action, based on the economic realities 
of the country rather than further tem- 
porizing. It requires the development 
of a public finance system, which can 
follow appropriate and adherent policies 
integrated with other powerful national 
economic policies, rather than the inten- 
sification of the present conflict at the 
expense of the prostrate tax payer.” To 
accomplish this requires “sweeping tax 
reforms combined with an orderly and 
businesslike system of revenue transfers 
of the province.” 

These financial recommendations are 
briefly as follows: 


1. That the Dominion take over the 
whole debt of each province, or 40 per 
cent of the combined provincial and 
municipal debt, a total of $2,200,000,000. 
A certain modification is suggested to 
suit the peculiar situation in Quebec. 
Interest charges would be borne by the 
Dominion, but the provinces would con- 
tinue to pay interest on revenue produc- 
ing debt such as Ontario bonds issued 
for Hydro purposes. Future borrow- 
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ing by the provinces would be through 
a proposed Dominion Finance Commis- 
sion, and, if approved, bear the Domin- 
ion’s guarantee or would be handled di- 
rectly by the province as at present. 

2. That the Dominion accept complete 
responsibility for the relief of unem- 
ployed employables, an extra burden of 
some $50,000,000. Poor relief or care 
of the unemployables, would continue a 
provincial or municipal responsibility. 
A system of Dominion unemployment 
insurance is visualized as a desirable 
feature of this departure. 

8. That present subsidies paid by the 
Dominion to the provinces be replaced 
by national adjustment grants to be re- 
viewed every five years. No grant is 
recommended for Ontario, British Col- 
umbia or Alberta, the remaining prov- 
inces receiving a total of $14,900,000. 
The amounts set are to be irreducible. 
but capable of enlargement, and are to 
provide the extra revenue to enable hard- 
pressed provinces to meet the growing 
burden of social services, which the ori- 
ginal Confederation pact did not visual- 
ize. 

4. That provision be made for emer- 
gency grants to meet abnormal condi- 
tions such as the Saskatchewan drought 
crisis. 

The Commission’s main objective is 
to get rid of the “dead-weight debt” in 
which are embedded “records of the fol- 
lies, extravagances, unfounded hopes and 
unjustified ambitions of the provinces,” 
and to get rid of it with no questions 
asked. These added burdens would bring 
the Dominion’s debt (including the Can- 
adian National Railways) to an even $7,- 
000,000,000. 


Adjustment of Tax System 


N the other hand, it is recommended, 

as an essential part of its general 
financial plan, that the provinces with- 
draw from certain fields of taxation, 
leaving them entirely to the Dominion. 
These are income taxes, corporation 
taxes and inheritance taxes, which now 
yield the provinces a total of $64,000,000. 
This will not be a total loss to the prov- 
inces as the Commission recommends 
that corporation taxes derived from de- 
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clining assets—mines and oil wells—be 
returned in the form of a straight grant 
of 10 per cent of the annual profits of 
the mine or oil well.® 


The personal income tax should be used 
“in accordance with modern practice, as 
the equalizer and brief instrument of 
adjustment in the whole tax system.” 
Under present arrangements income tax 
collected by the Dominion and several 
of the provinces is described as having 
“failed to fill a role in Canada commen- 
surate with its possibilities. It is crip- 
pled and seriously distorted by the pre- 
sent division of jurisdiction. It cannot 
under the existing system be developed 
in the most equitable and efficient man- 
ner. It is the most highly developed 
modern instrument of taxation.” 

Corporation taxes are to be renounced 
completely by the provinces, according 
to the recommendations. This would not 


apply to all taxes paid by corporations, 
such as provincial or municipal license 
fees, real estate taxes and consumption 
taxes. 


The report condemns in no uncertain 


terms the present corporation taxes 
which, it finds, tax different forms of 
business at different rates in the same 
province; impose different rates of taxes 
on investments of the same kind in dif- 
ferent provinces; double and triple tax 
investments in business operating on a 
national scale, with no relation to earn- 
ing power; permit singling out, or do 
single out, certain forms of business for 
discriminatory taxation. 


An Inequitable System 


cc HE present complexity is beyond 

| belief.” Corporation taxes “have 
grown up in a completely unplanned and 
unco-ordinated way and violate every 
canon of sound taxation.” They involve 
useless and unreasonable costs in com- 
pleting the multitudinous forms and pro- 
viding the various audits necessary for 
paying the tax. A case is cited of a 
large corporation which spends $90,000 
a year making returns to the different 


6. No such provision is made for lumbering as 
the Commission feels that such a declining as- 
set can be overcome by conservation. 
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tax authorities. The Commission finds 
that complaints from business organi- 
zations from Halifax to Victoria about 
“inequities arising from the present 
chaos” and “the unnecessary cost of tax 
compliance” are well founded. The re- 
port observes: 

“Business has been made an object of 
taxation in itself. Some $20,000,000 of 
total Dominion and provincial corpora- 
tion taxes come from specific taxes which 
bear no relation to net profits and have 
naturally become fixed charges, embodied 
in the overhead. As such they increase 
the costs of production of all Canadian 
business, impair its competitive power 
and penalize investment in industry.” 

The great defect of the present cor- 
poration taxes is that they are a levy 
on business costs rather than on business 
profits, and this, the Commission finds, 
restricts the national income and often 
forces marginal industries out of busi- 
ness. Every time an industry is forced 
out by taxation in this way, the pressure 
grows heavier on other industries and 
more are forced out, throwing both capi- 
tal and labour out of employment. 

The onerous burden of tax compli- 
ance is one of the things the commis- 
sion hopes its recommendations will 
alleviate. 


Succession Duties 


F particular interest to fiduciaries 

is the Commission’s finding as to 
inheritance taxes or succession duties. 
It is suggested that exclusive authority 
for the collection of these taxes be placed 
in the hands of the Dominion instead 
of the provinces. While an increase 
might be expected in the rates, they 
would be imposed and collected with more 
equity and would be less vexatious than 
at present. 


Serious legal complications over pro- 
vincial authority in this regard “have led 
to great unfairness and inequality in the 
amount of tax exacted from estates of 
the same size’, the report finds. “Ad- 
ministrative regulations also frequently 
give rise to vexatious delays and other 
abuses.” 

(Continued on page 80) 
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Securities Added to New York Legal List 


NNOUNCEMENT that 51 issues of 

railroad obligations aggregating 
$1,283,157,000 have been added to the 
list of securities eligible for purchase 
by savings banks in New York State, 
effective July 1, 1940, has been made 
by William R. White, Superintendent of 
Banks. In addition, ten new issues of 
gas and electric companies totaling more 
than two hundred million dollars and the 
obligations of ten municipalities appear 
on the revised legal list. 

By law, securities legal for savings 
banks may also be purchased by individ- 
uals and corporations holding trust funds 
for investment. Investors in this and 
other States have occasion to consult 
the New York list, with the result that 
its annual publication is looked for with 
rather widespread interest. However, 
it is emphasized in the announcement 
that the Banking Department does not 
regard appearance on the list as proof 
that a particular security is a suitable 
investment. 

“The provisions of the Banking Law 
relating to legal investments for savings 
banks must for the most part be applied 
as of the date of investment,” Mr. White 
said in a preface to the printed list. 
Conditions vary so from time to time 
that securities which were legal invest- 
ments on the date they were placed upon 
the list may even now be disqualified, 
and vice versa. Therefore, trustees 
are urged, for their own protection, to 
supplement the work of the Department 


by their own investigation into each 
doubtful case. 

Total par value of securities appear- 
ing upon the new list is estimated at 
approximately 18 billion dollars. This 
does not include obligations of the United 
States Government which are legal for 
investment but which do appear on the 
list. Included among the eligible in- 
vestments are 254 railroad and 143 pub- 
lic utility issues. Total number of 
States, cities, counties and school dis- 
tricts the obligations of which are in- 
cluded number 566, exclusive of New 
York State and its political subdivisions. 
Par value of total additions to the list is 
$1,786,720,300, while total removals have 
a par value of $475,720,000. 

There were no rail obligations re- 
moved from the list for failure to meet 
the statutory standards, but fourteen 
issues totaling $186,261,000 have been 
eliminated because they have been called 
or have matured. The most important 
additions consist of the obligations of 
Great Northern Railway, Northern Pa- 
cific Railway, Southern Pacific Railroad, 
all of which formerly were included on 
the list but had been removed in 1938 
and 1939 because they failed to meet the 
requirements of the statute relative to 
earnings. 

These obligations have been reinstated 
(and others added) by virtue of the 
enactment of the so-called “railroad mor- 
atorium” which modifies the “earnings 
tests’. 





Modernizing a Probate Court 


How A Streamlined Procedure Has Benefited the Public 
and Fiduciaries 


HON. C. E. KETTERING 
Judge of the County Court, Denver, Colorado 


O much of the present day business 

of a probate court is administrative 
rather than judicial, that we have en- 
deavored, since taking over the affairs 
of Denver’s County Court, to deal with 
the administrative functions of the court 
the same as would be done in the con- 
duct of a highly specialized business un- 
dertaking. 

Present day conditions require more 
than a judicial approach to the problem 
of the administration of estates. The 
work of a probate court is inherently 
technical, due to the many safeguards 
imposed by statute. By recognizing the 
court as a business unit, by applying 
modern business methods, all of the tra- 
ditional safeguards may be retained and 
the legal requirements made _ under- 
standable to those dealing with the court. 
The benefit of such reorganization has 
been felt not only by those unfamiliar 
with probate practice, but also by ex- 
perienced probate attorneys and corpo- 
rate fiduciaries who handle a large pro- 
portion of the probate business in Den- 
ver.. 


A Business-like Approach 


NTIL recently, the conception of 

how probate matters should be dealt 
with was permeated with the idea that 
the legalistic approach was sacred. Re- 
cently there has been a noticeable shift- 
ing from this view, due largely to the in- 
fluence of trust organizations and others 
acting as fiduciaries, which readily grasp 
the need for business efficiency and bet- 
ter service. 

Under the old order, little attention 
was paid to the administrative phase of 
the work. The business of the court was 
stalemated with methods and equipment 
long outmoded; written court rules, if 
adopted at all, were venerated as hal- 


lowed precedent, and never changed;- 
archaic bookkeeping methods, many 
adopted when the court was first organ- 
ized, were retained. Since the typewrit- 
er came into general use, little further 
was done to improve methods or service; 
filing systems were neglected; obsolete 
probate forms which could not be under- 
stood by the layman and which in many 
instances did not even comply with sub- 
sequent legislation, were retained—all to 
the bewilderment of a public that has 
become accustomed to methods and 
equipment in private business being 
streamlined to fit the needs of the busi- 
ness world. Why shouldn’t a business 
handling many millions of dollars of 
property a year also be modernized— 
even though existing in the field of gov- 
ernment or politics? 


The Four Steps 


ODERN conditions require that 

the management of probate mat- 
ters be made as simple, effective, and ef- 
ficient as possible. In my opinion, this 
objective may be reached in four steps. 

First, perfect the internal organiza- 
tion of the court so that it may systema- 
tically handle its ever-increasing volume 
of business with the minimum of red 
tape and delay. Eliminate red tape and 
delay in the court room, substitute ef- 
ficiency and streamlined methods, and we 
will do much to relieve the criticism and 
fear of courts. 

Second, simplify and reconstruct the 
legal blanks used by the court, combine 
as many forms as possible into one blank, 
discard those that are obsolete, so that 
all legal blanks may be understandable 
to the average person, as well as legally 
and gramatically correct. 

Third, Court Rules should be revised 
and simplified. Written rules should be 


il 
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adopted which adequately interpret pres- 
ent day needs in the light of ever-chang- 
ing statutes. 

When these three steps have been 
taken, we will be prepared for the fourth 
step—the application of modern busi- 
ness equipment to the work of the court, 
especially the Clerk’s office. 


Expediting Flow of Work 


EW people realize the volume of 

business that confronts the average 
probate court. In Denver, a city of some 
322,000 population, the County Court 
(serving over 30% of the population of 
the State), in addition to having exclu- 
sive original jurisdiction in probate mat- 
ters (including minors and mental in- 
competents), has concurrent jurisdiction 
with the district court in civil cases in- 
volving $2,000 or less, certain criminal 
matters, appeals from the police magis- 
trate and justice of the peace courts, and 
original exclusive jurisdiction in all men- 
tal cases (except cases of the criminally 
insane disposed of in the district court 
in criminal cases, as they arise). It is 
therefore evident that the work in the 
court room must be so organized that 
the business of the court will move free- 
ly with the least possible delay. 


We have found that it greatly expe- 
dites procedure in the court room to 
mimeograph the division clerk’s minute 
blanks for oral orders entered by the 
court, which are identical as to form. 
The division clerk fills in the blanks as 
the orders are entered in open court and 
is not required to rewrite the minutes, 
thereby saving several hours’ time each 
day. 

Further to expedite procedure in the 
court room and clerk’s office, it has been 
our policy to require each employe to 
familiarize himself with at least two 
other positions in addition to his regular 
work. In the court room, the bailiff and 
reporter assist the division clerk, when 
necessary. Employes in the clerk’s of- 
fice are also thoroughly trained to re- 
lieve or assist the bailiff, reporter, or 
division clerk, as occasion requires. 


Immediate reassignments may be made 
in the clerk’s office to assist in emer- 
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gency matters; for instance, extending 
orders for the sale of stock in a newly 
opened estate when speed is essential 
because of a declining market; certify- 
ing same for the transfer agent; and as- 
sisting during vacations or illness to pre- 
vent hopeless accumulations. A list of 
efficient part-time workers, also trained 
for several positions, is maintained and 
called upon when necessary. In this 
manner the business of the court is al- 
ways kept current. 


Elimination of Transcription 


COLORADO Statute requires testi- 

mony of the subscribing witnesses 
to a will to be reduced to writing, signed 
by the witnesses, sworn to before the 
Judge, and attached to the will. Under 
this Statute it had for many years been 
considered necessary, after witnesses had 
testified, to have the testimony trans- 
scribed by the reporter, which necessi- 
tated their returning to court at a later 
date to sign and swear to their testi- 
mony. In some cases the witness died 
or disappeared between the time of giv- 
ing his testimony and the time he was 
required to return to sign and swear to 
it. 

To eliminate this difficulty we recently 
adopted a printed form of questions and 
answers which the witness may sign in 
the attorney’s office before appearing in 
court.* Then at the hearing the witness 
is sworn both as to his testimony and 
his signature; the questions in the form 
are propounded and the answers noted, 
which concludes the matter. This not 
only saves the time of the witness and 
of the Judge, but it also relieves the court 
reporter of ten hours’ work per month 
transcribing this routine testimony. This 
shortened procedure, of course, is lim- 
ited to the ordinary cases of uncontested 
probate, which make up practically 90% 
of the total. 


Simplified Forms and Rules 


OR a number of years the need for 
revision of probate forms used by 
our court had become recognized by the 


*Clerk John L. Griffith will be glad to furnish 
sample forms on request. 





members of the Bar. To accomplish this 
revision I requested the president of the 
Denver Bar Association to appoint a com- 


. ; Cooperating with trust in- 
mittee to assist the court in this under- P Pt 8 
taking stitutions, attorneys, and 


W 4 a* ae tinal their clients, wherever 
e endeavored to make the forms as 

simple and workable as possible. For they may be located. 
example, in applying for the appoint- 

ment of an administrator, the practice 

had been to present a Petition for Let- E ©] YU ITABLE 
ters of Administration, Affidavit of De- TRUST COMPANY 
cease, Affidavit of Intestacy, and Peti- 


Bs ‘ “ _ WILMINCTON, DELAWARE 
tion for the Determination of Heirship. 


For Filing Stam 
STATE OF COLORADO i 
City and County of Denver 


IN THE COUNTY COURT 


IN THE MATTER OF THE ESTATE PETITION FOR LETTERS OF ADMIN- 
OF { ISTRATION AND FOR DETERMINA- 


TION OF HEIRSHIP, AND AFFIDAVIT 
Deceased. OF DECEASE AND OF INTESTACY. 


It is represented that petitioner is of lawful age and is a person interested 
in the estate of the decedent as* ; that so far as petitioner has knowl- 
edge and belief the decedent died ‘intestate, : a " resident of the City and County of 
Denver, Colorado; that decedent’s personal estate is estimated to be of the value 

; that the gross annual rents, issues, and profits of decedent’s 


real estate are expected to be $ 
is estimated to be of the net value of $_.. 


, died at or near __._. 


; and that the decedent’s real estate 


me ; that, of the petitioner’s own 
knowledge, the full name of the decedent i is as ‘above set forth, decedent was born 


at or near years of age at the time of death, was by 


_., about 


and that the names and places of residence of each and all of the heirs of the de- 
ceased, according to the laws of descents and distributions of the State of Colo- 
rado, and their relationship to the decedent, are set forth below; and that, so far 
as known to petitioner, those named below are the only persons who are, or who . 
claim to be heirs at law of said deceased, and are entitled to interests in the es- 
tate as follows: 


Name | . . | Fractional 
_(State Whether Adult or Minor) Address Relationship Interest 








*State whether widow, husband, next of kin, or creditor, as case may be. 
{State whether white, negro, mongolian, etc. (Required by Statute.) 


WHEREFORE, petitioner prays that letters of administration be 


granted to , and for a judicial ascertainment and determination of 
the heirs of said decedent. 


Attorney(s) for Petitioner Petitioner 


(There follow the usual verification and acknowledgment paragraphs.) 
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We have now combined all four forms 
into one form that is understandable and 
legally sufficient. 


Likewise, it had been the previous 
practice to insist upon a different form 
of bond for each type of estate—one for 
administrator, another for an executor, 
distinct types for a special administra- 
tor, administrator with the will annexed, 
administrator de bonis non, guardian, 
and conservator. All of these bonds 
have been replaced by a brief but effec- 
tive form, which, we are advised, has 
been adopted by some surety companies 
for general use elsewhere. 


I believe the greatest service rendered 
to the public has been the reconstruction 
of the blanks used for the sale of real 
estate. The old forms, containing many 
blank spaces to be filled in, were often 
misconstrued, cumbersome, and hard to 
understand. They were further com- 
plicated by statements to be used if mort- 
gaging the property were desired, in- 
tended to be stricken when used for the 
sale of property, which were also misin- 


terpreted, resulting in embarrassing title 


complications. The new forms are draft- 
ed to cover the sale of real estate only. 
They merely require the insertion of the 
names, amounts, and description of the 
property. 


Prior to June 1, 1938, the Denver court 
did not have written rules. Much of the 
practice was dependent upon precedent 
best known to those who made a specialty 
of probate work, and often not even 
known to them. The lack of written 
rules added to the mysteries of probate 
practice and fear of the court. Follow- 
ing a careful study of the rules of pro- 
bate courts in twenty-five communities 
similar to or larger in population than 
Denver, we adopted rules which seemed 
best suited to our local needs. 


Value of Mechanization 


OR recording and copying we have 
adopted the photographic system 


wherever feasible. It has many advan- 
tages. Records are accurate; certified 
copies quickly made. Before this sys- 
tem was installed, recording, in some in- 
stances, had fallen six months behind 
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with current work. In two months it 
was current. 


Wills and bonds of fiduciaries are im- 
mediately photographed, placed in the 
file, and made available to the public. In 
a few instances, wills have disappeared. 
The interested parties accepted the 
photographic record, completely satisfied 
as to its absolute accuracy. 


For certified copy work, photographic 
equipment is almost indispensable. Mod- 
ern business requires prompt, efficient 
service. Delay of a few hours or days 
in receiving certified copies required by 
a transfer agent may mean disaster to 
a newly appointed fiduciary in a declin- 
ing market—sales of real estate or per- 
sonal property may be lost. With our 
photographic system, certified copies 
may be obtained within 24 hours as a 
matter of course. Upon special request, 
Wwe are equipped to prepare certified cop- 
ies within a few minutes. Under the old 
system, a delay of several days to two 
or three weeks was expected.. 


Trust officers no longer dictate detailed 
accounts; they attach copies of the ledger 
sheets for the particular estate to an 
adequate short form report. One trust 
department, using the same type of 
photographic equipment as the Court’s, 
submits a photographic copy of its ledger 
sheets. The photographic copy of the 
ledger sheet is then photographed with 
the report and included in our report 
record. Valuable time is saved, tedious 
detail work in transcribing and compar- 
ing is eliminated. The court has as 
complete a record as the fiduciary, at a 
saving to the fiduciary.* 


A Time-Saving Index System 


HE speed with which a telephone 
information operator could furnish 
a telephone number from the thousands 
of subscribers intrigued us. We inves- 
tigated and discovered that the same 


*Recently we had an interesting experience in 
preparing a record for our supreme court. The 
attorneys desired the record at once. The most 
skilled typist would require at least four days. 
We consulted the supreme court. The Judges, as 
an experiment, waived a rule of court requiring 
a typed record, and consented to a photographic 
record. It was prepared, certified, and delivered 
within a half day. 





equipment used by the telephone com- 
pany could be adapted to the indexing 
of our estates. Heretofore it has been 
necessary for us to examine as many as 
eight different index books to make a 
complete search of our records for any 
particular estate. When we have com- 
pleted the installation of a visible ro- 
tary system of indexing, we will be able 
to determine at a glance whether a given 
estate has been filed in the court. 


A reduced budget has made it impos- 
sible for us to purchase other needed 
mechanical equipment, but we believe it 
will not be long until the most conserva- 
tive councilman will agree with us that 
it would be a good investment to make 
such installation. The installation of 
mechanical equipment in the cashier’s 
department, for example, would be of 
great assistance to that department. 


Probate Research Facilitated 


HE keeping of proper records is one 

of the greatest responsibilities of a 
probate court. We attempt to maintain 
complete records classified for the con- 
venience of the public. If a probate file 
were lost, and an examination of the 
complete record were necessary to deter- 
mine the marketability of the title to a 
piece of real estate, we could reconstruct 
the file in a few hours from our book re- 
cords. 


Visitors to the court from time to 
time, seeking statistics, have remarked 
at the ease with which they may obtain 
information on special subjects. We be- 
lieve this is possible because we care- 
fully classify each document and order 
before recording, and maintain a separ- 
ate record for such classifications. For 
instance, all wills, reports, inventories, 
bonds, appraisals, petitions and docu- 
ments involving real estate are recorded 
in special record books under appropriate 
classifications. If a real estate agent or 
security broker desires to see what kind 
of property may be offered for sale by 
estates, he may examine the inventory 
record. A complete description of all 
property, both real and personal, and the 
estimated value approved by the court, 
will be found there. 


WE BURN THE 
MIDNIGHT OIL 


TO GIVE YOU FASTER PRESENTATION 
OF CASH ITEMS THROUGHOUT 
NEW YORK STATE 


HE Marine Trust Company’s night transit 

service enables your bank to save up to 24 
hours or more in presenting cash items through- 
out New York State. With very few exceptions, 
items reaching us prior to 12:30 A.M. will be pre- 
sented the next business day in 58 New York 
States cities and towns. 


This fast night transit service is possible be- 
cause of the Marine Trust Company’s many 
correspondent banks throughout the State. and 
its strategic location in the world’s 
market. 


greatest 


It will pay your bank to investigate the possi- 
bilities of this speedy service. Send for a copy 
of our latest Night Transit Schedule. 


MARINE TRUST 
COMPANY OF BUFFALO 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 
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By an examination of the same record, 
trust officers may readily determine the 
number of estates in which a decedent 
left a will, the number of estates admin- 
istered by corporate fiduciaries, and the 
value of the estates. Statisticians have 
told us that they have been able to obtain 
information from our records in a few 
days when they expected to spend sev- 
eral months of research to obtain the in- 
formation desired. 


The application of modern business 
methods and equipment to court matters 
is profitable. The average earnings of 
the court per year during the preceding 
4-year term were $4,694.38 in civil mat- 
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ters, $34,722.50 in probate matters. Dur- 
ing the years 1937, 1938, and 1939, the 
average earnings per year increased in 
civil matters to $7,450.00, and to $44,- 
700.00 in probate matters, a total aver- 
age increase of $12,733.12 per year, 
which sum exceeds the combined salaries 
of the Judge, Clerk of the Court, and 
Division Clerk, with an additional sub- 
stantial saving to the taxpayer. 

The above article would not be complete 
without an acknowledgment to Mr. John L. 
Griffith, Clerk of the County Court, for his 
part in the improvements above outlined. 
His supervision and suggestions have been 
at least as important in the installation of 
new methods as my own. 


James H. Perkins 


AMES Handasyd Perkins, one of the 
J nation’s great bankers and trust exec- 
utives, chairman of the board of the 
National City Bank and of the country’s 
oldest fiduciary—the City Bank Farmers 
Trust Company, New York City, died on 
July 12 at the age of 64, following a 
heart attack. 


Winthrop W. Aldrich, chairman of the 
Chase National Bank of New York, ex- 
pressed the feelings of the whole bank- 


ing community when he said: “I am 
deeply grieved to learn of Mr. Perkins’ 
death. His sound judgement and able 
leadership have been a constructive in- 
fluence in the financial community for 
a quarter of a century. He exemplified 
the finest New England traditions in 
business and personal life.” 

Born in Milton, Mass., Mr. Perkins 
was graduated from Harvard in 1898. 
His first job was with Walter Baker and 
Company, chocolate manufacturers, 
where he rose to an executive position 
before joining the American Trust Com- 
pany of Boston as vice president in 1905. 
Three years later he went to Albany, 
N. Y., as vice president of the National 
Commercial Bank and in 1912 became 
president, holding that position for two 
years. In 1914 he went to the National 
City Bank as vice president and later 
was made also executive manager. 

During the World War Mr. Perkins 
served in France and in 1918 was placed 
in complete charge of this country’s Eur- 


opean Red Cross organizations. In Sep- 
tember of that year he was made a colo- 
nel in the A.E.F., assigned to General 
Headquarters as assistant chief of staff. 
For his overseas services he was award- 
ed the American Distinguished Service 
Medal, and was made an officer of the 
French Legion of Honor and a command- 
er of the Order of the Crown of Belgium. 

In 1921 he was elected president and 
director of the Farmers’ Loan and Trust 
Company. When this institution became 
affiliated with the National City Bank 
in 1929, he was made president of the 
City Bank Farmers Trust Company and 
a director of the National City Bank. 
A man to inspire and merit the complete 
confidence of the public, he became chair- 
man of the board in 1933, succeeding 
Charles E. Mitchell. 

In 1935 he was appointed a member 
of the Federal Advisory Council to rep- 
resent the New York District as advi- 
sor to the Federal Reserve Board. In 
this capacity he testified frequently at 
hearings before legislative committees 
on banking and financial matters in 
Washington. Mr. Perkins was a mem- 
ber of the executive council of the Amer- 
ican Bankers Association and former 
president of the New York State Bank- 
ers Association. One of America’s fin- 
ancial giants—and among the most hu- 
man and worthy—his loss is equalized 
only by the example of leadership which 
he has bequeathed his successors. 





At Your Service in Philadelphia 


The complete and long-established facilities of 
this company are at your service as colleague, 


correspondent, or Philadelphia representative. 


FIDELITY-PHILADELPHIA 
TRUST COMPANY 


Organized 1866 


MEMBER OF; FEDERAL RESERVE SYSTEM — FEDERAL DEPOSIT INSURANCE CORPORATION 





Stock Transfer Taxes Inequitable 
Committee Finds American System Inferior to Others 


FTER a year’s study, the Committee 

for the Study of Federal and State 
Stock Transfer Taxes, New York State 
Senator Seabury C. Mastick, chairman, 
reports, in a pamphlet recently made 
public, that American stock transfer tax- 
es “are exceedingly inequitable since 
they do not impose proportional burdens 
on all transactions. Their rates should 
be revised in such a way as to procure 
a certain degree of proportionality of 
the taxes to market value of the stocks 
involved in the transfers.” This is only 
one of the many unsatisfactory elements 
which were brought to light under the 
guidance of Paul Studenski, Director of 
Research for the Committee, whose 155- 
page report forms the body of the pam- 
phlet and to which the Committee’s re- 
port is a preface. Among the others 
are: 

“. . stock transfer taxes in the United 
States and abroad . . are for the most 
part levied on investment and specula- 
tion. They are fair taxes, when properly 
conceived; and they are fiscally produc- 
tive, and exert no unfavorable economic 
effects, if levied at reasonable rates. 


“The American stock transfer taxes, 
however, are primarily taxes on specula- 
tion . . . applied, however, not only to 
sales of stock but also to other transfers 
including purely technical transactions 
involving no changes of beneficial own- 
ership in stock ... The taxation of 
transfers other than sales provides very 
little revenue, but is a source of endless 
administrative complications and annoy- 
ance to taxpayers and administrators. A 
simplification of the present basis . . may 
be accomplished by a restriction of the 
tax to sales of stock only. 


Multiple Taxation 


66 HE system of duplicate Federal 

state taxation of stock transfers 
in this country opens wide possibilities 
for the pyramiding of heavy taxes on stock 
transfers, inasmuch as each taxing auth- 


ority levies its taxes without much re- 
gard to the levies imposed by the other. 
There is need, therefore, for some sys- 
tem of unification . . . The independent 
levying by the states of taxes on stock 
transfers is beginning to result in double 
or multiple taxation of the same trans- 
action by several states. These unto- 
ward developments may be checked or 
prevented by either of the following two 
expedients: (a) abandonment by the 
states of their present independent lev- 
ies . . in return for a share of the rev- 
enue from a single Federally-adminis- 
tered stock transfer tax, or, (b) elimina- 
tion from the New York stock transfer 
tax law of some of the harsher features 
thereof which are responsible for the 
diversion of stock trading from the state. 

“This system of collection (of taxes 
by affixing stamps) is unnecessarily cum- 
bersome and annoying to both taxpayers 
and tax administrators. With the pre- 
sent very complete system of recording 
stock transactions, the use of stamps ap- 
pears to be unnecessary.” 


a 


Committee on Trust Operations 


President Roland E. Clark of the Trust 
Division, American Bankers Association, 
has appointed a Special Committee on Oper- 
ations for Trust Departments. Members of 
the committee are: 


Ronald M. Kimball, secretary, Continental 
Illinois National Bank and Trust Company 
of Chicago, Chairman; Clyde H. Doolittle, 
trust officer, Iowa-Des Moines National 
Bank and Trust Company; John H. Evans, 
vice-president and trust officer, McDowell 
National Bank, Sharon, Pa.; Edwin W. 
Marvin, vice-president, Hartford-Connecti- 
cut Trust Company, Hartford, Conn.; James 
C. Shelor, trust officer, Trust Company of 
Georgia, Atlanta. 


The Committee will study operating meth- 
ods of trust departments and consider pre- 
paring a manual of operations for medium- 
sized and small trust departments. 





Trends in Trust Taxation 
The Federal Gift and Estate Taxes 


Part II:* 


‘WALTER E. BARTON 


Attorney at Law, Washington, D. C.; Author of Barton and Browning’s 
Federal Income and Estate Tax Laws 


HE original gift tax law was enacted 

on June 2, 1924 and repealed as of 
January 1, 1926. Some grantors found 
themselves in the unenviable position of 
having created trusts before the enact- 
ment of the law in which they had re- 
tained the right to revoke or to change 
the beneficiary. Not anticipating the 
repeal of the law in. less than two years, 
some of them precipitately surrendered 
the reserved power. The question then 
arose as to whether the gift was con- 
summated when the trust was created, 
or when the power to revoke was renun- 
ciated. Two important cases involving 
this question already have been decided 
by the Supreme Court. 

In Burnett v. Guggenheim (1933, Car- 
dozo), 288 U. S. 280, the grantor in 1917 
created a trust, reserving unto himself 
the unqualified right to revoke. While 
the 1924 gift tax act was in effect, he 
surrendered the reserved power to re- 
voke. The Supreme Court, holding that 
the gift was made in 1925, when the 
power to revoke was relinquished, and 
not when the trust was created in 1917, 
said: 


“He was free at any moment, with rea- 
son or without, to revest title in himself, 
except as to any income collected or ac- 
ecrued. As to the principal of the trusts 
and as to the income to accrue there- 
after, the gifts were formal and unreal. 
They acquired substance and reality for 
the first time in July, 1925, when the 
deeds became absolute through the can- 
cellation of the power.” 


In Sanford’s Estate v. Com. (1939, 
Stone), 308 U. S. 39, the grantor created 
a trust in 1913, reserving the unrestrict- 
ed power to revoke, which he surrendered 
in 1919, expressly retaining, however, 


*Part I appeared in the June issue. 


the power to change the beneficiary to 
any person other than himself. This lat- 
ter power he renounced while the 1924 
Gift Tax Act was in effect. The Su- 
preme Court held that the gift became 
complete and subject to the gift tax when 
the power to change the beneficiary to 
any person other than the grantor was 
cancelled in 1924, and not when the pow- 
er to revoke the trust was relinquished 
in 1919. ¥" 


Retention of Control As Criterion 


HE rationale of the Guggenheim and 

Sanford decisions is that any reten- 
tion of control by the grantor over the 
disposition of the trust property or the 
income thereof, whereby he may revoke 
the trust and recapture the trust prop- 
erty for himself or for another, or 
change the beneficiary to himself or to 
any person whomsoever other than him- 
self, results in an incomplete gift which 
is not subject to the gift tax; and that 
the gift becomes complete so as to be 
taxable as a gift only when the reserved 
power to revoke or to change the bene- 
ficiary is relinquished. 

Perhaps the decision in Sanford’s Es- 
tate should have been anticipated, inas- 
much as the Supreme Court previously 
had held that there was a transfer at 
death subject to estate tax wnere the 
power resided in the decedent® at the time 
of his death: (a) to revoke a trust which 
he had created (Saltonstall v. Salton- 
stall (1928, Stone), 276 U. S. 260; Rein- 
ecke v. Northern Trust Company (1929, 
Stone), 278 U. S. 339) ; (b) to change the 
beneficiary of a life insurance policy on 


6. The language ‘‘power resided in the decedent’”’ 
contemplates instances in which the power 
resided in the grantor alone, or in conjunction 
with a trustee or other person without a sub- 
stantial adverse interest. 
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his own life (First National Bank v. 
U. S. (1929, Stone), 278 U. S. 327); or 
(c) to amend or modify a trust created 
by him in any way except to name him- 
self as beneficiary (Porter v. Com. (1933, 
Butler), 288 U. S. 436). 

The foregoing estate tax decisions in- 
volve instances in which the grantor at 
the time of his death has the absolute 
power to revoke the trust, or to change 
the beneficiary thereof, or to change the 
beneficiary of a life insurance policy 
taken out by him on his own life. This 
power is exercisable either by deed dur- 
ing his lifetime or by will, effective at 
his death. Inasmuch as the power to 
transfer the trust corpus or the proceeds 
of the policy exists at the time of the 
death of the grantor or the insured, it 
follows that there is a transfer of a tes- 
tamentary nature to the beneficiary of 
the trust or to the beneficiary of the 
policy of insurance, which is subject to 
estate tax. 


The “Reverter” Cases 


HAT is the situation in the case of 

an irrevocable trust, where there is 
a possibility of reverter of the trust fund 
to the grantor in the event that he sur- 
vives the life beneficiary, otherwise, the 
trust fund is to be held for the benefit of 
or distributed to a designated remainder- 


man? _ In such a trust there is no power 
whatsoever reserved in the grantor’ to 
revoke it or to change the beneficiary; 
but the reversionary interest is fixed in 
the trust indenture beyond recall by the 
grantor. The determining event is an 
act of God, outside of the grantor’s con- 
trol, design, or volition. 

In Klein v. U. S. (1931, Sutherland), 
283 U. S. 231, the decedent conveyed cer- 
tain lands to his wife for and during 
the term of her natural life, with the 
proviso that if she should die prior to 
the decedent, she should take no greater 
estate in said lands, and that the fee 
should remain vested in the decedent, his 


7. A similar situation is a life insurance policy 
payable to a designated beneficiary provided 
he survives the insured, otherwise the pro- 
ceeds are payable to the estate of the in- 
sured, no power to change the beneficiary be- 
ing reserved by the insured. 
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heirs, and assigns, the same being re- 
served to the decedent and excepted from 
the conveyance; and with the further 
proviso that in the event that the dece- 
dent’s wife should survive him, then she 
should take a fee simple interest. 

The Supreme Court held that at the 
decedent’s death the fee was transferred 
to his wife for the first time, and that 
the transfer of the fee was to “take ef- 
fect in possession or enjoyment at or 
after his death” within the meaning of 
Sec. 402 (c) of the Revenue Act of 1918. 
The Court construed the deed to convey 
only a life estate to decedent’s wife, the 
fee remaining in the decedent until his 
death and being conveyed to his wife 
contingently upon her surviving the de- 
cedent. 

In Helvering v. St. Louis Union Trust 
Company (1935, Sutherland), 296 U. S. 
39, the grantor created a trust with the 
provision that the net income should be 
paid to his daughter, with remainder over 
to persons named; but that the trust was 
to terminate and revert to the grantor in 
the event that he survived his daughter. 
He predeceased her. The Court held 
that the grant was final and absolute 
and beyond the power of the grantor to 
revoke or alter; that at his death the 
contingency upon which the trust estate 
would revert to the decedent had not 
taken place; and that “the transfer was 
not intended to take effect in possession 
or enjoyment at or after his death” with- 
in the meaning of Sec. 302 (c) of the 
Revenue Act of 1924. A similar situa- 
tion arose in Becker v. St. Louis Union 
Trust Company (1935, Sutherland), 296 
U.S. 48. 

The Supreme Court distinguished the 
last two cases from the Klein case on the 
ground that in said cases all beneficial 
interest in the trust property vested in 
the beneficiary at the time the trust was 
created, the grantor retaining no right 
with respect to the trust property which 
would pass to anyone as the result of his 
death; whereas, in the Klein case only a 
life estate vested in the beneficiary at 
the time the trust was created, and the 
remainder fee interest vested in the bene- 
ficiary only at the time of the grantor’s 
prior death. 
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Mr. Justice Stone wrote a dissenting 
opinion in Helvering v. St. Louis Union 
Trust Company, supra, in which he ar- 
gued that it 


“would seem to be of no consequence 
what particular conveyancer’s device — 
what particular string—the decedent se- 
lected to hold in suspense the ultimate 
disposition of his property until the mo- 
ment of his death . . . However we label 
the device, it is but a means by which 
the gift is rendered incomplete until the 
donor’s death. The extent to which it 
is incomplete marks the extent of the 
‘interest’ passing at death which the 
statute taxes.” 


Abandoning Fictions 


HE question again was presented to 

the Supreme Court this year in Hel- 
vering v. Hallock (1940, Frankfurter), 
309 U. S. 106.8.The Supreme Court ex- 
pressly rejected the reasoning of the ma- 
jority of the Court in the St. Louis Trust 
cases, and adopted the reasoning of the 
minority opinion written by Mr. Justice 
Stone. 


The Court held that where a grantor 
makes a gift contingent upon his own 
death, the transfer is taxable in his gross 
estate, irrespective of the form or meth- 
od of conveyance. In short, if there is a 


8. [For digests of facts, see March 1940 Trusts 
and Estates, 340.] 


SAN FRANCISCO 


possibility of reverter in the grantor, 
contingent upon his surviving some other 
person, or if the interest of a contingent 
beneficiary is dependent upon his or some 
other person’s surviving the grantor, 
there is a transfer at the grantor’s death 
which is subject to an estate tax, pro- 
vided the grantor predeceases the bene- 
ficiary. 


How Much Will Be Taxed? 


HE Hallock decision does not dispose 

of all of the questions which are like- 
ly to arise in connection with an irre- 
vocable trust with a possibility of rever- 
ter in the grantor. In fact, it does not 
settle the alternative issue raised in that 
particular case, viz., whether the value 
of the property transferred on the death 
of the grantor is the value of the entire 
trust fund, or that value diminished by 
the value of the life estate. (34 B.T.A. 
575.) Inasmuch as the Board of Tax 
Appeals held that there was no taxable 
transfer at all, the Board did not pass 
upon the alternative issue, and neither 
did the Supreme Court. 


Where a grantor creates an irrevoc- 
able trust under which his wife is to 
receive the income for life, and upon 
her death the trust fund is to be paid 
over to his children unless he survives 
his wife, in which event the trust fund 
is to be paid over to him, it would seem 
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that the estate transferred to his chil- 
dren upon his prior decease would not 
be the value of the entire trust fund, 
but that value decreased by the value 
of his wife’s pre-existing life estate. 
This conclusion appears to be logical 
when viewed from the standpoint of the 
gift tax. When the trust is created, the 
gift tax should be applicable to the life 
estate, because it is a completed gift; 
but the gift tax should not be applicable 
to the contingent remainder, because it 
is not a completed gift then, and there 
is no assurance that it ever will be until 
decedent’s death. 


If the grantor predeceases his wife, 
the contingent remainder then becomes 
vested, the gift with respect to it then 
becomes complete; and, consequently, it 
becomes subject to the estate tax. In 
short, the remainder interest, which es- 
capes the gift tax because it is an in- 
complete gift at the time of the creation 
of the trust, becomes subject to the es- 
tate tax because it is a completed gift 
at the time of decedent’s death.* 


Present Application 


rw HE present estate tax law applies to 

any transfer in trust by a decedent: 

(1) where it is made in contemplation 

of or intended to take effect in possession 
or enjoyment at or after his death; 


*In the recent case of McLean v. Com., 41 B. 
= , the Board of Tax Appeals held that 
the Commissioner could not collect a gift tax on 
the entire property transferred in trust where 
there was a possibility of reverter, but left the 
way open for the taxation of the life estate. 
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(2) where decedent has retained for 
his life or for any period not ascertain- 
able without reference to his death, or 
for any period which does not in fact 
end before his death (a) the possession 
or enjoyment of, or the right to the in- 
come from, the property, or (b) the right 
either alone or in conjunction with any 
person to designate the persons who 
shall possess or enjoy the property or 
the income therefrom; and 

(3) where the enjoyment thereof is 
subject at the date of decedent’s death 
to any change through the exercise of a 
power in whatever capacity exercisable 
by the decedent alone or by him in con- 
junction with any other person to ap- 
point, amend, revoke, or terminate, or 
where any such power is relinquished in 
contemplation of decedent’s death; and 


In view of the fact that the Supreme 
Court already has sustained some of these 
provisions, one would be an incorrigible 
optimist to assume that the Court will 
not sustain the remaining ones, as well 
as any new provisions necessary to make 
the estate tax law effective. The Court, 
however, has applied new amendments 
prospectively only, unless Congress has 
indicated that they should be given re- 
troactive effect. (Hassett v. Welch 
(1938, Roberts), 303 U. S. 303.) 


“Obligation” Trusts 


PECULATION arises as to whether 

the corpus of an irrevocable trust 
may be included in the grantor’s gross 
estate, where the income is used to pay 
his continuing legal obligation, or where 
he exercises such control over the trust 
fund as to be deemed to be the owner 
thereof. In Helvering v. Mer.-Com. 
Bank and Trust Company, 111 Fed. (2d) 
224, it was held that a trust fund should 
be included in the grantor’s gross estate, 
where the trust provided that the income 
should be paid over to the grantor’s wife 
to be used by her for family expenses 
and for her own maintenance and sup- 
port. 

Inasmuch as the trust provided that 
the income should be used to satisfy the 
grantor’s continuing legal obligation, the 
Court concluded that the result was the 
same as though the grantor had “retain- 
ed the right to the income” within the 
meaning of the estate tax law. If this 





decision be correct, it would seem that 
there should be no gift tax payable on 
the creation of such a trust even though 
it were an irrevocable one. 


Taxes Not Mutually Exclusive 


HE Supreme Court has held that a 

transfer to an irrevocable trust in 
which the income is payable to the grant- 
or for life with remainder over is not in- 
tended to take effect in possession or en- 
joyment at or after death. (May v. 
Heiner (1930, McReynolds), 281 U. S. 
238.) Although the Act has been amend- 
ed to include such a trust, it would not 
be surprising if the Court were to hold 
that there was a taxable transfer at the 
death of a grantor with respect to an 
irrevocable trust created before the 
amendment, in which the grantor has re- 
served the income thereof for life. This 
would amount to a repudiation of the 
Heiner decision, but the policy of the 
Court now is to reconsider principles 
anew without regard to precedent. 


From the foregoing, it does not follow 
that the Supreme Court will hold that 
the gift tax and the estate tax are mu- 
tually exclusive. That would be a sim- 
ple rule, but the solution is not so easy. 
For instance, a gift to an irrevocable 
trust which is subject to gift tax may be 
subject to estate tax also on the grantor’s 
subsequent death, because it was made 
in contemplation of death, or intended to 
take effect in possession or enjoyment at 
or after death, or because the grantor re- 
tained a reversionary interest condition- 
al upon his surviving the life beneficiary. 
In fact, Sec. 813, I. R. C., which provides 
for a credit against the estate tax of 
gift taxes paid, expressly recognizes the 
possibility of a gift tax and an estate 
tax with respect to the same trust. 


Trend re Gift and Estate Taxes 


ERHAPS it would be safe to say that 

the trend of the decisions of the Su- 
preme Court with respect to gift and es- 
tate taxes is as follows: 


1. To uphold the gift tax in all in- 
stances where the grantor makes an un- 
qualified transfer without the reserva- 
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tion of any power to revoke the trust or 
to change the beneficiary. 

2. To hold that the gift tax does not 
apply where the grantor makes a trans- 
fer, but reserves the power to revoke the 
trust or to change the beneficiary to him- 
self or to some other person. 

3. To hold that the estate tax applies 
to transfers in trust: 


(a) in all cases specifically covered by 
the statute; 

where there is a possibility of re- 
verter in the grantor, which is de- 
feated at his death; 

(c) where a beneficiary has a contin- 
gent interest, which becomes 
vested upon death of the grantor; 
where the beneficiary has a vest- 
ed interest, which is subject to be- 
ing divested in the event that the 
grantor survives the beneficiary; 
and 

where the interest of the bene- 
ficiary is increased or decreased as 
a result of the death of the gran- 
tor, 


(b) 


(d) 
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4. To hold that the estate tax applies 
only to the value transferred at the time 
of decedent’s death and as a result of it, 
and not to the value of any life or other 
estate which vested prior to the dece- 
dent’s death and which was not affected 
in any manner by his death. 


In view of the trend of the decisions 
of the Supreme Court with respect to the 
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taxation of trusts, grantors, with the as- 
sistance of their trustees and attorneys, 
would render themselves and their bene- 
ficiaries a great service if they were to 
reconsider their trusts for the purpose of 
determining whether anything can be 
done to clarify them or to amend them, 
with the end in view of avoiding some of 
the difficulties which have been referred 
to in these decisions. 


Trust Titles 


Trusts and Estates is going to take special interest and pride in the work 
of the newly appointed Committee on Trust Department Personnel Nomenclature, 
Trust Division, American Bankers Association, which will study and make recom- 


Bank Crisis—Complete failure of direc- 
tors to persuade anyone to accept the 
post of 18th Assistant Trust Officer. 


mendations with refer- 
ence to the titles of trust 
department officials. Au- 
thorization for the crea- 
tion of the Committee 
came on the heels of an 
editorial in our Decem- 
ber ’39 issue which re- 
commended such action. 
The following men were 
appointed to the Com- 
mittee by Roland E. 
Clark, president of the 
Trust Division: 

Frank G. Sayre, vice- 
president, Pennsylvania 
Company for Insurances 
on Lives and Granting 
Annuities, Philadelphia, 
Chairman; 

J. Bryson Aird, assist- 
ant vice-president, Bank 
of the Manhattan Com- 
pany, New York City; 


James W. Allison, vice-president, Equitable Trust Company, Wilmington, 


Del. ; 


Allen Crawford, vice-president, Bankers Trust Company, Detroit; 
Walter Kennedy, vice-president and trust officer, First National Bank, Mont- 


gomery, Ala. 


The 39th annual convention of the Amer- 
ican Institute of Banking will be held in 
San Francisco, June 2-6, 1941, it is an- 
nounced by J. L. Dart, President of the In- 
stitute. The St. Francis Hotel will be head- 
quarters for the convention. 


Every employee of the Commercial Na- 
tional Bank, Tiffin, Ohio, will receive $1,000 
from the estate of Ralph D. Sneath, chair- 
man of the board, who was recently killed 
in an automobile accident. The Sneath es- 
tate totaled over $1,250,000. 
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Summary of Statement at the Close of Business, 


June 29, 1940 
RESOURCES 


Cash on Hand and due from Federal 
Reserve Bank and Other Banks 

U. S. Government Securities 

State and Municipal Bonds 

Other Securities . 

Call Loans and Bankers Acceptances _ 

Demand Loans Secured by Collateral . 

Time Loans Secured by Collateral 

Bills Purchased . 


Loans on Bonds and Mortgages ; 
Bank Buildings . nti 

Other Real Estate . ‘ 
Customers Liability on Acceptances , 
Other Resources . nea & 4% 


LIABILITIES 


Capital 

Surplus . . 

Undivided Profits 

Reserves 

Deposits . . = 

Dividend payable July c, "1940 

Outstanding Acceptances 

Other Liabilities, Reserve for Taxes" 
Etc. <  eee 


$ 45,927,313.78 
43,757,991.06 
4,583,293.57 
6,005,598.22 
4,579,761.51 
7,583,756.83 
2,779,158.32 
12,853,345.47 
1,983,363.05 
5,274,830.96 
710,500.30 
27,202.75 
546,597.43 


$136,612,713.25 


$ 8,200,000.00 
4,475,000.00 
1,405,584.75 
1,083,715.14 
120,833,427.38 
164,000.00 
27,202.75 


423,783.23 


$136,612,713.25 


As required by law, United States Government and State and Municipal bonds carried at 
$6,970,184.26 are pledged to secure public deposits and for other purposes. 


One of the Oldest Trust Companies in the United States 


MEMBER FEDERAL RESERVE SYSTEM AND FEDERAL DEPOSIT INSURANCE CORPORATION 





What a Trust Examiner 
Looks For 


« HE weak, inefficient trustee has 

* no more justification for its exis- 
tence than the weak bank’, declared 
Thomas H. Hodgson, assistant counsel, 
Federal Reserve Bank of Minneapolis, in 
an address before the Mid-Continent Re- 
gional Conference of Bank Auditors and 
Comptrollers in May. It is the function 
of the trust examiner to determine the 
strong from the weak, and show the 
poor one the error of its ways; “dyna- 
mite is hidden in the trust department 
manned by untrained, inexperienced per- 
sonnel,” Mr. Hodgson said. 


The Federal Reserve trust examiner 
does not always conduct a strict audit 
of the trust department, but is primarily 
interested in policies. He does, however, 
test-check certain accounts, stated Mr. 
Hodgson, who then listed some of the 
numerous questions which the examiner 
asks himself, including: 


Is the bank giving proper attention to 
defaulted securities in the accounts 

What values are used on trust books 

Are assets in co-fiduciary accounts in 
bank’s exclusive possession. 

Does bank invest in own savings deposits 
or deposit trust funds in commercial de- 
partment in violation of law 

Are trust assets commingled with bank’s 
own property 

Are trust deposits in other institutions 
properly insured 

Does bank unnecessarily delay investment 
of funds 

Does trustee loan funds to officers, ete. 

Does bank have active and qualified trust 
investment committee; are minutes of its 
meetings kept 

What is policy with regard to retention 
of non-legal investments 

If bank does not follow investment pro- 
vision strictly, what safeguards does it take 
(court or beneficiary approval) 

Does bank blindly follow legal list 

Are funds loaned on unsecured or junior 
basis. 

What is bank buying under discretionary 
trusts; what does bank consider scope of its 
discretion to be 

How is bank handling real estate invest- 
ments, if any 
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Does bank make side profit on sales and 
purchases of trust assets 

Does bank obtain written consent or ap- 
proval of individual co-fiduciary on impor- 
tant action 

Are investments properly diversified 

What steps does bank take upon becom- 
ing successor trustee 

Does bank place much reliance on ex- 
culpatory clauses 

Is trust department making money or is 
it merely a service department 

Is bank involved in actual or threatened 
litigation 

What is being done to get new business; 
do directors and executive officers try to 
sell trust services to bank’s substantial cus- 
tomers. 


Indiana Rejects Foreign Trust 
Companies 


“To deny any and all applications by 
financial institutions chartered under 
the laws of other states for admission 
to transact a trust business or to act as 
executor, administrator, or trustee in the 
State of Indiana for or on behalf of any 
resident thereof,” has been established 
by the State’s Department of Financial 
Institutions as its “settled policy”, ac- 
cording to a resolution recently made 
public. 

Reciting that in the past all such ap- 
plications except one had been rejected, 
the resolution states that there is avail- 
able in every section of Indiana state 
institutions or locally operated national 
banks with “ample facilities” for con- 
ducting trust business and therefore 
there could be “no real public necessity” 
for the admission of any foreign trust 
institution. It is made clear, however, 
that this policy does not apply to trus- 
tees under corporate mortgages securing 
bond issues. 


a 


Extra Compensation for Long-Term 
Trusts 


By recent enactment of the Legislature, 
New Jersey fiduciaries may receive corpus 
commissions in excess of the statutory rates 
when “the administration of the fiduciary 
has extended or extends beyond a period of 
twenty-five years. (Laws 1940, ch. 172.) 








Functional Design for Trust Operations 


A Program for Increased Efficiency and Economy — 
Machines in Trust Recording and Controls 


ROBERT A. WILSON 


Trust Officer, The Pennsylvania Company for Insurances on Lives and 
Granting Annuities, Philadelphia 


The following article, not to be considered as a guide or handbook 
covering trust operations, represents conclusions reached by Mr. Wilson 
from observations made and experiences gathered during several years 
of service as a Trust Examiner for the Federal Reserve Bank of Phila- 
delphia, as well as more recent years spent in the operations field while 
serving as Chairman of the Trust Operations Committee in the Trust 


Company with which he is now associated. 


In another article to appear 


in a subsequent issue, the author will discuss potential economies in the 
Real Estate and Mortgage, Tax, Docket, and Account Analysis Divisions. 


—Editor’s Note. 


HERE are only two remedies for 
preci an unprofitable trust depart- 
ment on a paying basis. Compensation 
must be increased and the cost of ren- 
dering service must be reduced to the 
fullest extent without, however, impair- 
ing the necessary quality and scope of 
such service. 

Trust management in numerous de- 
partments has employed one of the rem- 
edies by bringing fees up to adopted 
schedules of standard fees and substan- 
tial results have been obtained promptly. 
In fact, dollar results from this action 
will be far greater than can be obtained, 
at least for the immediate present, from 
savings in more economical operations. 
But the work of trust man- 
agement will not be com- | 
pleted until both remedies 
have been applied in a 
sound manner. An unus- 
ual amount of attention 
should, therefore, be given 
to a carefully planned sur- 
vey of operations within 
each trust department. 

Responsibility for opera- 
tions must be centralized 
in every trust department, 
large or small. One or 
more persons must be 
charged with the duty of 
increasing efficiency and 
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reducing costs in trust department oper- . 
ations. In large departments an Opera- 
tions Committee directly responsible to 
a senior officer appears to be most advis- 
able. The Committee need not exceed 
three persons and should include at least 
one individual experienced in methods 
and mechanics and of necessity one mem- 
ber must have a broad knowledge of 
all phases of trust administrative work. 
The third member might well be an 
experienced accountant. Numerous trust 
institutions center responsibility for op- 
erations in their Comptroller or make 
him a member of the Trust Operations 
Committee. In very small departments 
the individual in charge of Commercial 
Department _  opera- 
tions should assume this 
responsibility. 


High Cost of Errors 


O effort will be made 
here to treat the op- 
erations of various units 
in the order of their impor- 
tance, for operating men 
and committees will prop- 
erly devote their initial 
efforts to the weakest or 
hardest pressed unit. 
We shall start with the 
bookkeeping unit, for it is 
more or less the hub of a 
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large sized wheel. If entries posted to 
the cash ledgers are incorrect or incom- 
plete, the result may well be additional 
burdens for other units (e.g. remittance, 
court accounting and statement), in- 
creased costs, dissatisfied customers and 
possible losses. Certain institutions 
maintain Audit Departments large 
enough to cover all cash transactions, 
but the absence of such audit control 
places a high premium on accurate prep- 
aration of entries and posting. If post- 
ing errors or incomplete entries are 
numerous, make an immediate study of 
the source and cause of such errors. 
Acquaint other units with the prob- 
lems faced by the bookkeeping unit and 
do not permit such charges as real estate 
taxes, property repairs, income taxes, 
personal property taxes and insurance 
premiums on blanket policies to reach 
the bookkeepers on the first and last days 
of the month. Control over the flow of 
entries is most important, whether you 
employ one bookkeeper or ten, or whether 
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you use bookkeeping machines or tabu- 
lating equipment. 

Do not carry a full time extra book- 
keeper to carry you over the peak per- 
iods. Smooth out the peaks and train 
a member of another unit to assist, if 
necessary, in posting during the busy 
periods. The management of several 
institutions provides an honor roll for 
this unit and furnishes a real incentive 
for accurate posting. 


Court Accounting Unit 


RUST departments often receive 
their finest advertising by word of 
mouth from beneficiaries of estates ad- 
ministered in an efficient and expeditious 
manner. Sometimes prompt distribu- 
tion is delayed by a Court Accounting 
unit which is unable to prepare and 
state accounts when the time for filing 
approaches and beneficiaries must wait 
another month or two for Court Audit. 
If this Unit is unable to prepare satis- 
factory court accountings with despatch, 
look for some of the following condi- 
tions which result in confusion and delay. 
1. Lack of uniformity in stating en- 
tries: It is most necessary that all the 
accountants follow a standard form and 
be guided by a model account. If each 
member of the unit is permitted to treat 
the sale of stock rights and dividends, 
or the sale of foreclosed real estate, ac- 
cording to his own individual method, 
the result is confusion and delay. 

2. Loss of time in completing entry: 
This may mean that original entries 
were incomplete and correction should 
be made at the source. Under any cir- 
cumstances, if additional information is 
needed do not permit the accountants to 
leave their desk at will but provide a 
source for obtaining information in each 
unit of the Department which can be 
contacted by telephone. 

3. Failure to complete entries at time 
of transaction: If real estate sales are 
subject to apportionment, do not credit 
the entire amount of the proceeds to 
principal and thereby require the court 
accountant at some distant date to lose 
time in getting out all the papers and 
reviewing the entire transaction. The 
same applies to apportionment of the 





sales of stock rights and dividends. 
Make the calculation at the time of the 
transaction. 


4. Failure to control the flow of the 
work: If a quiet period comes along, 
assign some of the older and larger trusts 
for preparation in manuscript form and 
file the papers away until the account 
is ready to be filed. In this manner the 
weekly schedules are not disrupted by 
the sudden necessity for preparing sev- 
eral old and long accounts. Since in- 
come beneficiaries receive regular state- 
ments, every opportunity should be taken 
to obtain waivers so as to avoid the fil- 
ing of long income schedules. Assign 
the difficult accounts to the most experi- 
enced accountants during rush periods 
and train the junior accountants during 
periods of Court recess. 


5. Failure to keep production records: 
In our institution the unit head keeps 
weekly production figures which are 
made available to the members of the 
unit. I know of one court accounting 
unit which increased its daily produc- 


tion thirty percent merely by requiring 
each accountant to turn in daily reports 


to the unit head. If your accountants 
are averaging only four or five pages of 
legal size manuscript daily, check the 
above points of procedure. 


Statement Division 


ECTION 173 of the Restate- 

ment of the Law of Trusts 
says: “The Trustee is under a 
duty to the beneficiary to give 
him upon his request at reason- 
able times complete and accurate 
information as to the nature and 
amount of the trust property.” 
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This cannot be held to mean 
that a trustee is under a duty to 
render monthly or even quarter- 
ly statements in all trust ac- 
counts, regardless of size. Dur- 
ing prior years trust institutions 
generally held that the customer 
need only ask to receive. This 
was particularly true with re- 
spect to frequency of state- 
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ments and remittances and the burden 
was further increased by agreeing to 
render the majority of statements on the 
last day of the month or quarterly period. 
Such maldistribution in the volume of 
work made it physically impossible for 
most trust departments to send out all 
income and principal statements on their 
due dates. Introduction of modern 
bookkeeping and tabulating equipment 
has eased the burden but little progress 
has been made in reducing costs. 


In our own institution we changed the 
dates and frequency of more than four 
thousand statements in less than two 
years. Each account was made the sub- 
ject of analysis and if a monthly or 
quarterly statement did not appear to 
be warranted, we changed the frequency 
and usually the date as well. Letters 


were sent to beneficiaries and co-trustees * 


in each case explaining the reasons for 
the change and we found that less than 
five percent of the beneficiaries affected 
were at all disturbed. 


If you chart the daily work of your 
statement division and find it to be an 
even series of peaks and valleys for the 
twelve months period, flatten out the 
curves. If the majority of your state- 
ments must be prepared on the fifteenth 
and thirtieth of each month, one of two 
things is certain to happen; either the 
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The Trust Officer Tells A Ghost Story 
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statements go out late or your division 
is overmanned. Either is costly. 


What Modern Machines Can Do 


SE modern equipment whether your 

unit is small or large. The appli- 
cation of tabulating equipment to state- 
ment preparation and ledger posting 
may well be the answer to increased 
economy and efficiency in the accounting 
and posting fields for the larger com- 
panies. Some companies are using photo- 


static equipment for the preparation of 
statements and find it to be quite econ- 


omical. This equipment is also used for 
copying trust instruments and other 
types of papers for which a charge is 
made. Receipts from this source exceed 
$3000 annually in one large trust com- 
pany. 

Unless your department is quite small 
you are using bookkeeping machines and 
therefore can utilize duplicate forms of 
ledger sheets for the purpose of typing 
statement entries at the same time the 
ledger is posted. It is possible to pro- 
duce five and six copies from one ledger 
page—a sufficient number for the major- 
ity of accounts. If you find it necessary 
to prepare statements by typewriter look 
into the modern electric typewriter with 
adding equipment attached so that state- 
ment pages can be proven to the ledger 
sheet as they are being typed. It is 
now possible to prepare as many as 
twelve copies on this type of machine. 


Remittance Division 


HE Restatement, Section 182, says:- 
“Where a trust is created to pay the 
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income to a beneficiary for a designated 
period, the Trustee is under a duty to 
the beneficiary to pay to him at reason- 
able intervals the net income of the trust 
property.” 


Here again most of us have leaned 
over backward to meet each and every 
request. I examined a large trust insti- 
tution some years ago which rendered 
the deluxe service of remitting the in- 
come “when received.” The result, of 
course, was thousands of unnecessary 
remittances each year. Some institu- 
tions still agree to remit income more 
frequently than monthly and such ac- 
counts should certainly be reduced to a 
mere few as promptly as possible. 


It is most advisable to chart the work 
for the twelve months period and smooth 
out the impossible peaks. We changed 
several thousand remittance dates and 
found a large number of beneficiaries 
actually preferred to receive their checks 
or bank account credits prior to the first 
of the month. Others were satisfied so 
long as they received their income not 
later than the tenth of each month. If 
the monthly income was not too large, 
we changed the remittances to a quarter- 
ly basis and advised the beneficiary by 
letter. The first of the month is no 
longer a nightmare to our Remittance 
Division and need not be to yours. 


Mechanics of Remittance Division 


FTER much study we found that a 
! change in methods and equipment 
would expedite the work, minimize err- 
ors, and produce economy. Each remit- 
ter receives his daily lists, prepared by 
a reproduction machine, containing all 
the necessary printed information and 
instructions. The remittance clerk then 
checks the cash ledger card for balances 
and fills in the amount of the remittance 
on the printed sheets. The same 
machine prints names and addresses on 
the income checks, deposit slips and let- 
ters of advice. 

An electric check writing machine 
signs, dates and numbers each check as 
well as prints the amount of the check. 
Nothing is left for the remittance clerk 
to do except to place the check and letter 











of advice in a window envelope and send 


it on its way. The check writing ma- 
chine carries adding columns for the 
purpose of daily settlements and also 
produces a check register at the same 
time. 


The number of errors is greatly re- 
duced since the printed lists go to the 
bookkeeper for posting purposes and in- 
come charges are not prepared by hand. 
Mistakes in spelling names and typing 
addresses have been eliminated and the 
work is handled with neatness and dis- 
patch. 


Remitters are assigned to entire led- 
gers to facilitate classification of the 
mechanical lists and forms. At the same 
time there is less confusion in the Book- 
keeping Department as one remittance 
clerk will not be covering all ledgers as 
would be the case if he were alloted ac- 
counts on a selected basis. 


The printing or reproduction equip- 
ment can be used for other purposes, 
such as mailing lists, interest and rent 
bills, account indexes, and addressing 
of envelopes. The check writing ma- 
chine can be used by the Corporate Trust 
Division for dividend checks and by the 
Real Estate Division for maintenance 
and repair payments. 


Investment Department 


RECENT analysis of trust operat- 

ing costs in a large Eastern City 
showed that in an average sized trust 
account the percentage of total costs 
applicable to investment supervision was 
slightly more than fifty percent. There 
should be no attempted savings which 
impair to the slightest extent the effec- 
iency or effectiveness of the statistical 
and investment divisions. We may find 
some duplications of operations, unnec- 
essary records and too many “courtesy 
consults” but the real savings can only 
be found in reducing the volume of work 
handled by the division. This means a 
reduction wherever possible in the num- 
ber of individual investment units held 
in each trust account and in the division 
as a whole. Courts generally have not 
ssur-charged trustees for failure to di- 
‘versify, although a sound investment 
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policy must provide for reasonable diver- 
sification. 


Excessive or ‘unnecesary diversifica- 
tion means mounting costs and some- 
times a lower standard of performance. 
Many trust investment men consider ten 
percent of the corpus to be the maximum 
amount to be invested in a single hold- 
ing, with the exception of U. S. Govern- 
ment securities, and most investment 
men consider five percent a just per- 
centage as to the amount of individual 
units. 


If you have 300 securities on your 
approved list and hold 4,000 various 
units of stocks and bonds, there is work 
to be done and savings to be enjoyed 
without penalizing your trust benefic- 
iaries. If you have as many as 35 invest- 
ment units in $50,000. trusts, reduce the 
number of units. If you follow the pol- 
icy of raising cash in executor accounts 
by selling the Governments and Muni- 
cipals, try selling the odds and ends and 
miscellaneous small holdings which 
might otherwise be held in continuing 
trusts under the will. 


Illustrative Benefits 


F it is possible to dispose of five small 

holdings in a large account and to 
substitute one investment, the labor 
saved would be approximately as fol- 
lows, assuming that the income was col- 
lected semi-annually: 


4 items to be entered on tabulating cards 


4 entries on slips for posting to asset 
ledgers 


4 postings of securities to asset ledgers 















postings of securities to investment 

holding cards 

8 postings of income to cash ledger 

8 items eliminated in adding and prov- 
ing journal sheets 

8 items eliminated in actual collection 
of income and necessary proving of in- 
come collections 

8 postings of income on statements ren- 


dered to clients 

4 listings of securities on statements 
rendered to clients 

8 items eliminated for income tax pur- 
poses 


It is therefore seen from the above 
that 60 operations of work are saved 
and in the event that the five investment 
holdings eliminated were Common Stocks 
on which dividends are paid quarterly, 
there would be an additional saving of 
40 more operations. In similar accounts, 
for example, where 3 holdings might be 
reduced to one, there would be a saving 
of 30 operations of work, assuming that 
income was collected semi-annually. 

It may be concluded that a too liberal 
policy as to diversification can result in 
thousands of work operations which 
could be eliminated quite properly with- 
out prejudicing the best interest of the 
trust accounts affected. If you feel that 
trust accounts under $50,000. principal 
amount do not lend themselves readily 
to diversification, introduce the Common 
Trust Fund. Reasonable reduction of 
investment units offers a real opportun- 
ity for increased efficiency and reduced 
costs. 





Fewer National Banks with 
Trust Powers 


During the year 1939, 20 national banks 
were granted authority by the Federal Re- 
serve Board to exercise one or more trust 
powers under the provisions of section 11(k) 
of the Federal Reserve Act, according to 
the Board’s annual report recently released. 
This includes grants of one or more addi- 
tional powers to three banks which previous- 
ly had been granted certain trust powers; 
one grant of trust powers contingent upon 
the consolidation of a national bank with a 
State institution having a trust department, 
and one grant of trust powers contingent 
upon the conversion of a State bank into a 
national banking association, neither of 
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which transactions had been consummated 
by the end of the year. 

In ten cases the grant of trust powers 
did not represent the establishment of new 
trust facilities. In nine of these the grants 
were made in connection with the conver- 
sion of a State bank into a national bank 
or the consolidation of a State bank with a 
national bank, thereby enabling the national 
banks concerned to continue operation of 
trust departments acquired by reason of 
such conversions or consolidations. In the 
other the grant was made to a newly organ- 
ized national bank to enable it to acquire 
the trust business of its predecessor na- 
tional bank. 

One grant of trust powers was made to a 
newly chartered national bank which was 
organized solely for the purpose of doing 
a trust business. [Johnson County (Kan- 
sas) National Bank & Trust Co.; see August 
1939 Trusts and Estates, 192]. It appears 
that this is the first instance of a national 
bank being chartered under such circum- 
stances. 

During the year, 12 operating national 
banks surrendered their trust powers, and 
the trust powers of 15 others were termin- 
ated, 14 because of the banks being placed 
in voluntary liquidation and one because of 
a consolidation with another national bank 
having trust powers. The reasons gener- 
ally given for the surrender of trust pow- 
ers were either the entire lack of trust busi- 
ness, or that the small amount of such busi- 
ness, past or prospective, did not justify 
maintenance of a trust department. 


The net result of the various actions with 
respect to trust powers during the year 
1939 was a decrease of ten to 1,873 in the 
number of national banks holding one or 
more general powers, and a decrease of one 
in the number of national banks holding re- 
stricted* trust powers. (A list of such 
banks with indication of the power or pow- 
ers each bank is authorized to exercise will 
be supplied by the Board to those request- 
ing it. This list does not include 12 na- 
tional banks which had authority at that 
time to exercise restricted trust powers 


only.) 





*This term refers to powers granted a bank to 
acquire certain trust accounts but not to acquire 
other fiduciary business. Such restricted powers 
have been granted to enable a newly organized, 
consolidated, or converted institution to acquire 
the trust business held by a predecessor bank or 
banks, or to enable a bank to administer one or 
more specific trust accounts, when, in the light of 
all the facts and circumstances in the particular 
case, such action was deemed warranted. 








THE CHASE 
NATIONAL BANK 


OF THE CITY OF NEW YORK 


Statement of Condition, June 29, 1940 


RESOURCES 


CasH AND DUE FROM BANKS. . .. . . . « « $1,467,007,452.80 


U. S. GovERNMENT OBLIGATIONS, DIRECT AND FULLY 
GUARANTEED . . . . eo « « os « « SRReeee 


STATE AND MUNICIPAL Seenaiens a oe ae a oe 127,895,549.51 
Stock OF FEDERAL RESERVE BANK. . .... . 6,016,200.00 
OTHER SECURITIES . . e2% 151,938,094.22 
Loans, DIscOUNTs AND eaecnns" iecenaaiieinn — 607 ,858,800.76 
er 3G SS & * 6 € & oe 4S 32,773,713.63 
to ea a ee a 8,126,541.88 
MORTGAGES . . . ee a ee a 10,677,143.08 
CUSTOMERS’ hove Saneuny va « /* * 11,944,699.23 
Ps «+ 2 30 oe ee we ee Oe ORS 9,510,536.59 


$3,472,779,485.72 


LIABILITIES 
CAPITAL FUNDs: 


CapiITaAL Stock. . . . . . . $100,270,000.00 
SURPLUS ... » « « « «  100,270,000.00 
UNDIVIDED Faunes a ee 33,820,953.64 


$ 234,360,953.64 
DIvIDEND PAYABLE AuGusT 1, 1940 ...... 5,180,000.00 
RESERVE FOR CONTINGENCIES. . ....... 14,507,676.95 
RESERVE FOR TAXES, INTEREST, ETC. . . .... 2,214,575.31 
DEPOSITS. . . -* © « « » eo 6 «© Bee 
ACCEPTANCES Oversee 8 ae ae ee ee ee ae 13,488 ,305.37 


LIABILITY AS ENDORSER ON ACCEPTANCES AND FOREIGN 
ee ee ee” ee 1,004,017.12 


ee ee ee ee ee ee ee ee 11,201,031.14 

$3,472,779 ,485.72 
United States Government and other securities carried at $141,972,500 are pledged to 
secure public and trust deposits and for other purposes as required or permitted by law. 


Member Federal Deposit Insurance Corporation 
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CHARTERED 1853 


United States Crust Company 
of New York 


Statement of Condition June 30, 1940 


RESOURCES 


Cash in Banks $ 75,289,195.16 
Loans 20,665,423.55 
Bills Purchased 6,238,583.40 
United States Treasury Bonds and Notes 22,520,000.00 
Other Bonds 9,426,900.00 
Stock in Federal Reserve Bank 840,000.00 
Bonds and Mortgages 5,842,182.74 
Real Estate . 1,950,000.00 
Accrued Interest Receivable 340,600.41 


$143,112,885.26 


LIABILITIES 


$ 2,000,000.00 

26,000,000.00 

SERIE eee ame a 2,847,065.40 
Deposits 110,626,820.91 
Reserved for Taxes, Interest, Expenses, etc. _ 1,331,523.67 
Unearned Discount 7,475.28 
Dividend Payable July 1, 1940 300,000.00 


$143,112,885.26 


United States Government and other securities carried at $355,000 are pledged to 
secure public deposits and for other purposes required by law. 


TRUSTEES 
WILLIAM M. KINGSLEY, Chairman WILLIAMSON PELL, President 
JOHN J. PHELPS JOHN P. WILSON HAMILTON HADLEY 
ARTHUR CURTISS JAMES BARKLIE HENRY FRANCIS T. P. PLIMPTON 
JOHN SLOANE GEORGE de FOREST LORD BENJAMIN STRONG 
FRANK L. POLK ROLAND L. REDMOND JOHN HAY WHITNEY 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 
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Open for Business During Alterations 


OUBTLESS it was our emotional and moral sympathy for our allies of the 

first World War which caused such anguishing pangs of sorrow and made 
us feel that in the capitulation of the great nation of France, we ourselves had 
suffered defeat. The similarities of their New Deal and of our own have been 
portrayed many times, but it was the lowering of their banner of “Liberty, 
Equality, Fraternity”—to make way for the double-cross of Naziism—that caused 
American spirits to collapse, as the incredible news flashed through the world on 
June 17. 

The smart revival of our spirit, combined with a somewhat grimmer yet 
more resolute courage, was a phenomenon not of heartlessness but of faith, which 
could only happen in a land of proud men. While we had lost, even as had the 
British, a companion in arms, we gained a new perspective: the recognition that 
our real First Line of Defense lies in our own communities—in their will and 
ability to “mutually pledge to each other our Lives, our Fortunes and our sacred 
Honor” in the support of the Declaration of Independence. 

That is the amazing thing about America’s soul. It has been so large as to 
embrace peoples of all races, colors, creeds and conditions of servitude or wealth, 
who have been able to live together without the violence that in Europe has pitted 
neighbor against neighbor. Did we perhaps really learn our lesson from the 
Civil War better than we know? And is this second act of the World War vastly 
different from it? May it end up in a United States of Europe? 

Such questions are not merely political. That is simply the legalistic (or 
propagandic) arm of public opinion. Nor are they simply military; that is only 
the police arm of public opinion. Only when the people’s voice is confused, or 
its vocal expression not backed by effective action, is it not controlling and 
demagogues arise. We must see that that condition does not increase here. 

Perhaps there is another parallel in the conflict between the Haves and the 
Havenots, which has been waged in our own States just as it is now being waged 
in Europe. The results do not make a pretty picture but blend into the one drab 
color of dissipation. Possibly the war will at least do us the service of showing 
the folly of such policies in our domestic economy, as well as in our international 
trade economy. 

The most dangerous spectre we face today is the negative attitude which. 
expresses itself either as being against something or somebody or in the supine 
laziness of those who say they can only wait and see. The “aginers” are dan- 
gerous because the apparent successes of their antithesis gradually break down 
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their conviction and leave them nothing to fight for. As to those who would 
wait and see, they have no complaint coming if what they finally see upon 
awakening is not to their taste, for they contributed nothing. 

; Against these human crabs 
and jellyfish, let us put those 
courageous ones who, like the 
New England farmers during 
the Revolution, “tend to their 
plow and their harvest with a 
shotgun slung on their back.” 

Or like the little girl who 
feared she would be late to 
school and said to her sister 
“let’s stop and pray we'll get 
there in time”; to which her 
more practical sister replied 
“It’s all right to pray, but let’s 
do it while we keep on run- 
ning.” 

The best job that fiduciar- 
ies, as well as other business 
men, can do right now is to 
keep full steam ahead, both 
as to new business and to the 
fulfillment of present con- 
tracts, and thus help assure 
the continuity of function- 
ing of our present system. 


BUSINESS 
AS USUAL 


What Shall We Believe In? 


N one of the early fantasies of H. G. Wells, he poses a neat problem in trustee- 
ship. He begins by imagining, somewhat in the style of “Looking Backward,” 
aman cast into profound trance. But in the first place, this man has, or speedily 
acquires by bequest, a fortune of fifty thousand pounds, which is placed in trus- 
teeship by court order; and in the second place, his trance endures for two 
hundred and thirty years. Consequently, through the operations of compound 
interest (which, as men still living can recall, were once widely considered in- 
fallible) he awakens to find himself the legal owner of the entire world, and all 
mankind his employees, wholly dependent upon his bounty. 

The idea, even in the innocent days in which it appeared, seemed a little 
naive; but in setting it forth, Wells at one point unexpectedly had a flash of 
pure genius, which alone justifies recalling the story here. He put in the mouth 
of his hero, the Master of the World, words which, the book itself not being 
available, must be quoted from memory, but which were something like these: 


“After all, this empire of mine is only a Belief in the minds of millions of 
human beings. If they cease to believe in it, it ceases to be.” 

Those words seem to us to say something tremendously important today to 
every man whose duty lies in the field of economics; who is called upon to play 
some part in the operations of what we, perhaps over-optimistically, call our 
civilization, concerned with those exchanges of value (or what they believe to be 
value) by which men heretofore have satisfied, more or less, their physical and 
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even some part of their cultural and emotional needs. (The payment of $30,000 
for a postage stamp is perhaps an especially quaint example.) 

For there is every evidence, today, that the millions of men are ceasing to 
believe in the empire whose servants we have been. 

Now if that is a fact it is of such tremendous importance that quite possibly 
nothing in the past five thousand years (except a certain Roman execution of an 
obscure Jewish leader, on a little hill outside Jerusalem, nineteen hundred-odd 
years ago) has been quite so important. 

Perhaps all these signs and portents are but delusions. Perhaps, indeed, 
even though they be true, we might as well ignore them, on the basis that in a 
crisis so vast no taking of thought on our part can avail, anyway. 

But after all, all men still wish to live; wish it so strongly that many of 
them manage to go on living under conditions which seem to us impossible. (We 
may yet find out differently if we in turn are asked to try them.) And unless 
all the wisdom of our race is a lie... as, admittedly, not a few specimens of this 
very race are now trying to prove ... men succeed in living by each striking, 
somehow, his own individual balance between hope and fear. Deprived of one, 
they sooner or later lose the other also. 

We are concerned today with the denial of hope. For hope still remains, 
for the vast majority of men... even, we venture to say, inside Nazi Germany 

. a profoundly individual thing; and intimately interwoven with their right 
(or at least their universal desire) to have and to enjoy what they themselves 
consider the just reward of their own labors. 

That necessity was met, after a fashion—often, we all admit, a woefully 
imperfect fashion—by the institution, or conception, known as money, combined 
with the institution or conception of private property. Perhaps these two can 
be divorced, for all that they have seemed interchangeable and indistinguishable 
for five thousand years. Or perhaps some new and wholly undreamed-of con- 
ception really can be found, to take the place of both. Nothing seems incredible, 
just now. 

Meanwhile, consider our situation. We have buried the hugest gold hoard 
in the world, out in Kentucky; and many of us are already remembering with 
uncomfortable vividness the words of Solon to Croesus: 

“Oh king, if there come another king with more iron than thou, he will 
speedily make himself master of all thy gold.” 

Upon what basis, then, are we to rebuild our hopes and our beliefs? 


On the Trust Horizon 


OREMOST among subjects of cur- 

rent fiduciary thought and action 
‘appears to be the “Massachusetts Rule”, 
or prudent man theory of discretionary 
investment, as a substitute for the “legal 
list”. Already followed by statutory 
authority in some states and in prac- 
tice in others having no specific rules, 
Missouri is the latest convert to the Rule, 
by the recent decision of the state 
Supreme Court. Pennsylvania, which 
only several years ago revised its legal 
list statute, as well as a number of other 
.states, is making intensive and sympath- 


etic study of the desirability of its sub- 
stitution for the present complicated 
enactment. 

Another interesting angle lies in the 
suggestion that, if it is considered de- 
sirable to retain a legal list arrange- 
ment, such restrictions should be made 
applicable only where specifically re- 
quired by the trust instrument. This 
obviously has several advantages, such 
as eliminating much confusion over in- 
terpretation of investment clauses, re- 
quiring knowledge by the testator of 
the legal list standards, avoiding often 
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unfortunate consequences of the dead- 
hand and giving a false sense of security 
to trustee and trustor alike. 

It carries with it, of course, equal 
responsibilities and some added dangers 
to the trustee. He must be well pre- 
pared to evaluate not only security 
issues, but industries and economic con- 
ditions—or to defend his actions or lack 
of action. While taking away the “de- 
fense” of “legality”, it has the advan- 
tage of placing the emphasis where it 
belongs: on the intrinsic quality of the 
security, and goes far in overcoming the 
freezing of original investments, besides 
allowing of the greater diversification 
so much desired in our rapidly shifting 
economic panorama, with new threats of 
inflation. 


HE Common Trust Fund is another 

of the prime subjects interesting fid- 
uciaries, and incidentally one on which 
the incorporated trustee has special op- 
portunities and prerogatives by virtue of 
its financial responsibility and govern- 
mental supervision. In tune with the 
trend toward smaller estates, and offer- 
ing many advantages of simplified, uni- 
fied operating technique, as well as of 
powers, such funds are rapidly gaining 
favor where state enabling acts do not 
bog down the administration thereof 
with unnecessarily complicated and ex- 
pensive folderol of accountings and tax- 
ation such as in New York. 

The main drawback seems to be the 
tendency to confuse the common trust 
fund with the old style mortgage pools. 
It should be clear that the two are quite 
distinct; in fact it is no way necessary 
to have mortgage investments in such 
funds; or they can be set up as separate 
entities alongside of legal bond and dis- 
cretionary funds. The outlook for heav- 
ier drains on both capital accumulation 
and transfer by defense taxation de- 
mands makes the common trust fund look 
like a natural. 


O presentation of the picture to- 
day would be complete without ref- 
erence to the new business outlook. While 
a replete topic in itself, suffice it to say 
here that the indecision and withholding 
on the part of prospects, either for writ- 


TRUSTS and ESTATES—July 19406 


ing of wills or creation of trust and 
agency accounts, “until conditions stab- 
ilize”, is the type of negative, even harm- 
ful and stupid attitude which trustees 
should do all in their power to reverse 
into constructive, confident action. Sure- 
ly, qualified fiduciaries are in a better 
position to conserve and protect than 
are individuals, for in union there is 
strength, and these are no times for di- 
luting the attention and efforts of busi- 
ness and professional men with private 
estate worries. Fiduciaries can do much 
to assure an intelligent financial mobil- 
ization and direction of funds to pro- 
ductive enterprise. 


S the totalitarian influence spreads 
by force of arms and its military 
successes challenge our faith in the ef- 
ficacy of democratic rule, the foundation 
of our institutions is being put to a 
real test. Private property rights and 
free enterprise of capital as well as labor 
are in for a searching scrutiny which 
will call for able defenders and intelli- 
gent correlators, since they are funda- 
mental to any system which places the 
human rights of citizens prior to the 
political rights of the absolute State. 
Trust men and lawyers are becoming 
keenly interested in book and magazine 
literature on such subjects and going 
far beyond the studies of legal or opera- 
ting techniques which used to be the 
main bill of fare. 


For the Record 


The Revenue Act of 1940 makes the 
following upward revisions in tax rates 
directly affecting fiduciaries: 

Gift and estate tax rates are increased 
10% for a period of 5 years beginning 
11:45 A. M. (E.S.T.), June 25, 1940. 

Surtax rates are increased on incomes 
between $6,000 and $100,000 (incomes 
in excess of $100,000 will nevertheless 
bear a higher burden because they are 
subject to the rate increases on the low- 
er brackets). 

A 5-year tax, amounting to 10% of 
the tax computed under the new per- 
manent schedules, is also imposed (limi- 
ted, in cases subject to an effective tax 





of 50% or more, to 10% of the amount 
of net income in excess of the tax as 
computed under the new’ permanent 
schedule). Permanent and temporary 
increases are applicable to taxable years 
beginning after Dec. 31, 1939. 

The $100 exemption for trusts remains 
unchanged, but the respective exemp- 
tions for married persons, heads of fam- 
ilies, and single individuals are reduced 
20%. 

The Stamp Tax on stock transfers is 
increased one cent for five years. 


“Soaking the Rich” 


Some there are who believe that “soaking 
the rich,” as it is called, will redistribute 
property and restore opportunity. I do not 
believe in that course. All the wealth that 
has ever been made or accumulated is, in 
my opinion, not a drop in the bucket when 
compared to the wealth that can be made 
and accumulated in a really free country.— 
Joseph C. O’Mahoney, U. S. Senator from 
Wyoming. 


War and Wealth 


N line with present developments, Trusts and Estates is inaugurating, 

effective with the August issue and “for the duration”, a policy of present- 
ing, both through original articles and by digests from other sources, the 
experience, viewpoint, and conclusions of. outstanding individuals who have 
made special study of the probable effects of war conditions upon wealth, 
property, and capital. 

Such subjects will be covered as: “How Is War Paid For?”, “U. S. Fin- 
ancial Reserves and Defense,” “The Fiduciary in History,” “Flow of Wealth 
into Industry,” “Private Property in the United States in the Last War,” 
and “Private Property and Capital in Countries at War.” 

In short, it is proposed to analyze, discuss, and attempt at least par- 
tially to solve the entire problem of adjustment to a world partly or wholly 
totalitarian, governed primarily by considerations of military power, in 
which it is not yet clear how much meaning will still inhere in the tradi- 
tional concepts of wealth, property, and capital. 

Among the contributors already secured are: 

Hon. Harry F. Byrd, United States Senator from Virginia 

Professor Ernest Minor Patterson of University of Pennsylvania 

Charles A. Beard, historian 

Dr. Marcus Nadler, of the Institute of International Finance 

Constantine McGuire, consulting economist 

Benjamin Strong, lst vice president, United States Trust Com- 
pany, New York 

Felix Morley, editor, Washington Post, incoming president, Hav- 
erford College 

J. W. Lewis, treasurer, General Electric Company 

Mark M. Jones, economist and president, Akron Belting Company 

Dr. Alfred F. Schlomann, consulting engineer, formerly to Jon- 
kers interests 

A. J. Casazza, vice president, Savings Banks Trust Company, New 
York City 

Dr. William A. Brown, associate professor of economics, Brown 
University 

J. H. Riddle, economist, Bankers Trust Company, New York 

Thus, as War Correspondent for fiduciary interests, Trusts and Estates 
will present appraisals of the impact of trends affecting private wealth, as 
being the major concern of both the War and subsequent Rehabilitation 
periods. 
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Che 
Cleveland 
Crust Company 


Banking Offices located throughout Greater Cleveland and nearby 


CONDENSED STATEMENT OF CONDITION, JUNE 29, 1940 


ASSETS 
Cash on Hand and in Banks ......- $ 157,774,153.91 


United States Government obligations, direct 
and guaranteed, less Amortization Reserve . 98,756,772.51 


State, Municipal and Other Bonds and Invest- 
ments, including Stock in Federal Reserve 
eee eee OR, tt te ee 9,250,133.40 


. Loans, Discounts and Advances, less Reserves . 139,690,568.44 


Banking Premises (including inyestments and other 
assets indirectly representing bank premises) less 
EE «6 4 a & 6 @ @ -@ : 6,356,088.11 


Other Real Estate (including investments and other 


assets indirectly representing other real estate) less , 
nn G & ss 6+ «2s 6 ee ee 6,361,201.99 


Ce eens 6c ct tt tt 1,865,515.90 


Customers’ Liability on Acceptances Executed 
ee 6S Se ee ee ee oe 243,708.80 


Total . . . . « « « « © «$$ 420,298,143.06 


LIABILITIES 


Capital Notes ... . . $ 13,300,000.00 
(Subordinated to Deposits and 
Other Liabilities) 


Comteml Gepem . «6 ee 13,800,000.00 
Surplus and Undivided Profits 5,503,343.71 
Reserve for Contingencies . 422,776.63 


Retirement Fund for Capital 
Notes and Accrued Interest 
to August 1,1940... . 498,953.45 33,525,073.79 


DEPOSITS 
Demeeg. « « © « © « e 6S 100661,21701 
cee ae eee 178,350,524.48 


Estates Trust Department 
(Preferred) . . « « « « 17,457,918.64 


Corporate Trust Department 
ee 5,439,093.81 381,908,753.94 
Accrued Taxes, Interest, etc. ... ? 1,874,940.26 
Oe ae ee eee ee ae ee 2,745,666.27 
Acceptances Executed for Customers . .. . 243,708.80 
3@tHl ww tw ee eo «eo eo )«=6 420,296,1435.06 
United States Government Obligations and other assets carried at $18,856,485.66, 


are pledged to secure public funds and trust deposits and for other purposes as 
required or permitted by law. 


MEMBER FEDERAL RESERVE SYSTEM 
Member Federal Deposit Insurance Corporation 


ER OE ae 


SRESRATT Sa ete URAese ees coronene 


PENA 


xT 


ares Sapa cans 


odes 


oy See ERNE 


Ms Be a BE aL: HOON 


res 








































































13D ENE TOE GRINS ESE RAGES TE 





Kars 





anrae 





ve RENO 









ASME RENT PAT 







Sart RIA ASE Miele SF 

















PLENDID results, from both a ser- 
vice and yield viewpoint, have been 


achieved in recent years by trust institu- 


tions in Pittsburgh administering life 
insurance trusts, stated Gwilym A. Price, 
president, Peoples-Pittsburgh Trust 
Company, in an address last May before 
a joint meeting of the Pittsburgh Life 
Underwriters Association and the Cor- 
porate Fiduciaries Association of Alleg- 
heny County of which Mr. Price is chair- 
man. Citing typical cases handled by 
the various local institutions, he pointed 
out how the use of a life insurance trust 
has facilitated estate administration and 
solved many of the readjustment prob- 
lems attendant upon the death of an 
income-provider — problems of _ real 
estate, mortgages, family residence, edu- 
cation and support of young children, 
business interests, and a host of others. 


One such trust, effective since 1932, 
has had a capital appreciation of about 
10%; another, also having fallen in in 
1932, shows a 25% gain. At the same 
time, yields have been above average. 
The three largest downtown trust com- 
panies, with active life insurance trusts 
approximating $8,000,000 in value, re- 
port an average return of from 3%% 
to 4%, Mr. Price declared. The average 
size of these trusts is about $46,000, with 
the largest over $525,000 and the smallest 
under $500. The funds are invested on 
the average as follows; Government 
bonds, 25%; municipals, 10%; rails, 8%; 
utilities and industrials 35%; common 
and preferred stocks, 8%; mortgages, 
22%; the balance in uninvested cash and 
miscellaneous items. 


Mortgage Situation 


Mr. Price then presented some statis- 
tics as to mortgages and mortgage pools 
representing almost all of the down-town 
trust companies and several outside that 
district, to refute the opinion held by a 
large part of the public that their ad- 
ministration of these investments has 
been highly unsatisfactory, that practic- 
ally all investments were in mortgages. 
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“In 1930, the aggregate amount of trust 
funds held by these trust institutions was 
in the amount of $632,085,747. $175,790,859 
of these total trust funds were invested in 
mortgage securities, representing on the 
average, an investment in mortgages of 
21.126 per cent. Up to the present time the 
total trust assets in these institutions have 
increased to a total of $1,100,655,898, of 
which $97,051,940 are invested in mortgage 
securities, representing, on the average, 
8.816 per cent of the total trust funds. 

“In the institutions which have been able 
to furnish us accurate figures on the amount 
of real estate on hand, which was acquired 
by reason of the foreciosures of mortgages 
held in their trust portfolios in 1930, we find 
that such real estate is only 14.87 per cent 
of their total mortgage investments as of 
the close of 1930. This percentage is higher 
than it really should be because a consider- — 
able amount of such real estate on hand is 
the result of foreclosure of inherited mort- 
gages. 

“The real estate on hand resulting from 
the foreclosures of mortgages held in 1930 
amounts to only 3.08 per cent of the total 
volume of trust funds held by these institu- 
tions in 1930. The present percentage of 
such unsold real estate to the total trust 
funds in 1940 amounts to only 2.32 per cent. 


Mortgage Pools . 


“By the summer of 1934, all the mortgage 
pools in Allegheny County were closed, and 
since that time have been in the course of 
liquidation. At the time of the closing of 
these various pools by the trust institutions 
which have been able to furnish me their 
figures, the total investment of trust funds 
therein amounted to $69,174,121. Up until 
the present time, a total of $31,395,960 has 
been paid on account of the principal in- 
vestment, to the participating trusts. This 
represents, on the average, 45.38 per cent 
of the principal investment. 

“In addition to such principal distribu- 
tions, income has been regularly paid to the 
participating trusts while the pools have 
been in liquidation, the aggregate amount 
of such income being $17,012,264. 

“But this does not mean that the trust 
estates have suffered a loss of the balance 
of their principal investments. The fact 
is that in these reporting institutions, the 
unliquidated assets in the pools amount to 
approximately 37 million dollars, of which, 
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on the average, 52 per cent is represented 
by mortgages and 46 per cent by real es- 
tate. Income is still being earned on these 
unliquidated assets and distributed to the 
trusts holding participations therein. The 
real estate is being sold and the mortgages 
reduced to cash and further principal li- 
quidations made from time to time. 
“Income atthe rate of 6 per cent was 
being paid on most of them at the time of 
their closing. Of course, as the pools have 
been liquidated, it has been necessary to re- 
duce the income rates and these rates natur- 
ally have varied in the several pools. Sev- 
eral of these pools, aggregating more than 
two million dollars, have been fully liqui- 
dated, on which interest at 6 per cent was 
paid throughout the liquidation period. A 
6 per cent rate has been maintained on ap- 
proximately 1% million dollars of such 
original investment. As to the balance, the 
interest rates have been reduced from time 
to time. The present interest rate with 


respect to approximately 22 million dollars 
of the original investment is 4 per cent; 
3 per cent on 24 millions; 3% per cent on 
one million; 2% per cent on 15 millions, and 
2 per cent on two millions.” 
a 


Modern Corporate 


Reorganization 


LTHOUGH it is not suggested that 

a reorganization millenium is at 
hand, the present procedure in corporate 
reorganization, under Chapter X of the 
Chandler Act of 1938, represents note- 
worthy improvements over the old equity 
receivership and the methods provided 
for under the Bankruptcy Act amend- 
ments of 1933 and 1934 to which the 
former gave way, declared Professor 
Allen E. Throop, of the School of Law, 
Yale University, in an address before 
the annual meeting of the Delaware 
Bankers Assn. 

The requirement of independent trus- 
teeship and impartial investigation of 
the affairs of the management under 
which the debtor corporation has gotten 
into difficulties insures an honest attempt 
at a fair and equitable reorganization 
plan, an affirmative part in the formula- 
tion of which the trustee must now take, 
Prof. Throop stated. Likewise, submis- 
sion of the plan to the court before the 
necessary assents of security holders 
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have been obtained enables the court to 
examine it without the prejudice in its 
favor which existed under the old sys- 
tem because judges disliked to reject 
plans after considerable expense had al- 
ready been incurred and also because to 
do so would entail inordinate further 
delay with its often disastrous effect 
upon the debtor. In the same connec- 
tion, concentration of all the proceed- 
ings in one court has been a great step 
forward, Mr. Throop said. 

The place of the Securities and Ex- 
change Commission in submitting advis- 
ory reports on plans submitted to the 
court has proven thus far to be without 
the dangers which some had feared. Re- 
ports have been constructive and appre- 
hensions about unnecessary delays to 
allow for preparation of these reports 
have been unfounded, Prof. Throop re- 
marked. It is only in cases where lia- 
bilities exceed $3,000,000 that the court 
is required to afford the Commission an 
opportunity to report. In 1939 there 
were only 16 such cases, but represent- 
ing about 60% of the assets of all com- 
panies seeking relief. Moreover, there 
is no duplication of hearing before court 
and commission and the former may limit 
the latter to a reasonable time for the 
preparation of the report. 

Under the Act, the commission may, 
with the approval of the court, become a 
party to the proceeding with a right to 
be heard but not to appeal. Such fears 
as were felt about the effect of such 
“meddling” have not been borne out, 
Prof. Throop reported. As of Decem- 
ber 31, 1939, more than 7000 companies 
had gone into reorganization under Chap- 
ter X; as of mid-December, the Commis- 
sion had intervened in only 129 cases, in 
over 50% of which it became a party at 
the court’s request. In only one case has 
a court denied permission to appear. Ap- 
pearance by the Commission facilitates 
promptness and sound judgment in its 
task of reporting on the plan. 

In concluding, Prof. Throop stated that 
the reorganization process is now a fair- 
er contest, “holding out greater hope for 
reconciling the preservation of values 
with adequate recognition of the legal 
rights of banker and investor.” 





CENTRAL HANOVER BANK AND TRUST COMPANY 


NEW YORK 


Statement of Condition at Close of Business 
June 29, 1940 


ASSETS 
Cash and Due from Banks . . . . . . $729,766,474.74 
U. S. Government Securities. . . . . . 371,261,369.44 
State and Municipal Securities . . . . . 26,350,677.95 
Other Securities . . ke: @ eS 24,996,108.61 
Stock in Federal Reserve Bank a ae oe oe 2,4.30,000.00 
Loans and Bills Purchased . . . «. «. . 158,964,711.18 
Real Estate Mortgages. . . 1. . «© «© 7,089,953.42 


Dr 4 ata ee « ee eS 15,218,010.00 
Other Real Batate .. 2. 6 ltl ll lll 1,652,030.56 
a a a a a ee a 1,887,447.91 
Customers’ Liability Account of Acceptances. 35715,448.44 

Total $1,343,332,232.25 


LIABILITIES 
Capital . . . . . « $21,000,000.00 
ee 6 se we oe 60,000,000.00 
Undivided Profts . . . 13,285,329.08  $94,285,329.08 


Reserve for Taxes, 
Interest Accrued, etc. . . . . . 55735,815.59 


Dividend Payable 
ee ee 1,050,000.00 


Aoceptemess. 6. 1 ts te elt lll 3,949,260. 30 
a ae a a ee oe 2 - « %§,838,9813,827.28 
"Total $1,343,332,232.25 


There are pledged to secure public monies and to qualify for fiduciary powers 


U. S. Government Securities . . . . «. . . $6, 380,331.61 


Member Federal Deposit Insurance Corporation 








Preview of 
Pacific Coast & Rocky Mountain States Trust Conference 





RESENT day trends in taxes, in- 

vestments and public relations will 
be the major theses at the Eighteenth 
Regional Trust Conference of the Paci- 
fic Coast and Rocky Mountain States 
to be held in Salt Lake City, Utah, Aug- 
ust 15-17, under the auspices of the 
Trust Division of the American Bank- 
ers Association, according to the pro- 
gram announced by Roland E. Clark, 
president of the Trust Division and 
vice president of the National Bank of 
Commerce, Portland, Maine. 


The Trust Division of the Utah Bank- 
ers Association will act as hosts to this 
conference. John M. Wallace, vice 
president of the Walker Bank & Trust 
Company of Salt Lake City, is general 
chairman of the conference. 


The program is as follows: 


Thursday, 10:00 A. M. 


Greetings from president of Utah 
Bankers Association. F. M. Michelson, 
vice president, Utah Savings & Trust 
Company, Salt Lake City. 

Address by Roland E. Clark. 

Trust Institutions and their Contri- 
bution to Public Welfare. Dr. Adam 
S. Bennion, assistant to president, Utah 
Power & Light Company, Salt Lake City. 


Thursday, 2:00 P. M. 


Recommended Procedure in Accept- 
ance of New Business. L. H. Roseberry, 
vice president and manager of trust 


department, Security-First National 
Bank of Los Angeles. 
Cost Analysis and Fees. Henry A. 


Theis, vice president, Guaranty Trust 
Company of New York. 


Trustees’ Compensation from the Cit- 
izen’s Point of View. Gilbert T. Ste- 
phenson, Director, Trust Research De- 
partment, The Graduate School of Bank- 
ing, A. B. A. 


44 


Friday, 9:30 A. M. 


Life Insurance and Trust Council. 
Roy H. Booth, assistant trust officer, 
National Shawmut Bank. Boston. 


Trusts and Investment Counsel. Elmo 
Conley, Member of Law Firm of Gib- 
son, Dunn & Crutcher, Los Angeles. 


Present Day Problems in Investing 
Trust and Endowment Funds. E. C. 
Barret, Comptroller of California Insti- 
tute of Technology, Pasadena. 


Tax Problems Affecting Estates and 
Trusts. A. Calder Mackay, Member of 
Law Firm of Mackay, McGregor & Rey- 
nolds, Los Angeles. 


Saturday, 9:30 A. M. 


Development of New Business. J. E. 
Drew, Director of Public Relations, 
California Bankers Association, San 
Francisco. 


Question Box Period. Led by Gilbert 
T. Stephenson. 


The banquet, to be held on Thursday 
evening, will be featured by an address 
by J. Reuben Clark, Member First Pres- 
idency of L. D. S. Church; Chairman, 
Foreign Bondholders Committee, and 
Former Ambassador to Mexico. 


a 


Dawes Heads Trust Conference 
Committee 


General Charles Gates Dawes, chairman 
of the board of the City National Bank and 
Trust Company of Chicago, has been named 
chairman of the Advisory Committee for 
the eleventh Mid-Continent Trust Confer- 
ence to be held at the Stevens Hotel in that 
city, November 7 and 8, under the auspices 
of the Trust Division, American Bankers 
Association, according to an announcement 
by Oliver A. Bestel, president of the Cor- 
porate Fiduciaries Association of Chicago 
and vice president of the First National 
Bank. C. Edgar Johnson, assistant vice 
president of the First National Bank, is 
chairman of the Committee on Arrange- 
ments. 


Accomplishments of Cooperative Activity 


Description of California Trust Groups Illustrates Values 


HOWARD M. WILSON 
Assistant Trust Officer, Beverly Hills (Calif.) National Bank & Trust Company 


HE primary objectives of The Trust 

Discussion Group of Los Angeles 
are to promote and maintain fellowship 
among junior trust men, increase their 
interest in their occupation, and to 
broaden their knowledge of the trust 
business by discussing the manifold prob- 
lems attendant on all phases of the busi- 
ness. To illustrate, I set forth a few of 
the titles of subjects upon which pre- 
pared papers were discussed: 


“The Future of Subdivision Trusts,” 
“Claims against Estates,” “Gift Taxes,” 
“California Income Tax,” “Joint Tenancy 
Contracts,” “New Business Developments,” 
“Trust Investments,” “Bonds to Pay State 
Taxes,” “Mechanics of Trust Analysis,” 
“New Developments in Private Trust Ad- 
ministration,” “Mortgage Participating Cer- 
tificates,’” “Bonus Payments under Veteran 
Guardianships,” “Old Age Pension & Un- 
employment Insurance,” “New Business De- 
velopment,” “Corporate Surplus Taxes,” 
“Individual Income Taxes,” “Federal Estate 
Taxes,” ‘“Trustee’s Fees,” “Insurance for 
the Protection of Trustee,” “Property Man- 
agement,” “Duties and Responsibilities of 
Domiciliary Fiduciary with Respect to An- 
cilliary Administration,’ “Mortgages and 
Trust Deeds,” “Oil Leases as Regards 
Court or Privete Trusts,” “Growth of Trust 
Departments in Los Angeles District,” “Fi- 
duciary Taxation,’ “Management of In- 
vestment Portfolios,” Apportionment of In- 
come during Probate Administration,” 
“Market Timing,” “Trust Aspects of Prop- 
erty Insurance,” “Status of Uninvested 
Funds in Directional Trusts,” “Uniform 
Principal and Income Act,” “Lost Wills,” 
“The Community Interest of a Widow in 
Proceeds of Life Insurance.” 


In addition to scheduled topics for dis- 
cussion, a study project in which all 
members participate in research and 
preparation of material is undertaken 
periodically. The results of both dis- 
cussion and study projects are submitt- 


ed to Senior Trust Officers for their con- 
sideration. As an illustration of the 
study project idea, the members devoted 
over one year to the subject “A Sound 
Investment Policy for Discretionary 
Trusts.” Each member of the group 
received definite assignments to one of 
five committees— 


1. History of legislation developing legal 
lists 
. Present practices in the United States 
. Present practices in England and Canada 
. Public opinion : 
. The trend of legal decisions— 


and each Committee prepared and cir- 
culated questionnaires and corresponded 
with various sources of information. 
(See results on next page.) 


It is contemplated, when the group 
commence their activities this coming 
fall, to consider a research study project 
entitled “Cost Accounting for Corporate 
Trustees”. Later, the group may at- 
tempt the task—which seems colossal at 
the present—of preparing material for 
a manual to be entitled “A Corporate 
Trustee’s Manual of Forms and Proce- 
dure”. 


Membership of Group 


E started with membership limited 
to twenty qualified senior clerks 
and junior officers. Later, because aver- 
age attendance reached about 70% of 
the membership, we increased the limit 
of members to forty, which provides at- 
tendance of about twenty-five to twenty- 
eight, which is about the right number 
for lively discussion. There are no dues, 
the only cost being the price of the din- 
ner preceding the monthly dinner meet- 
ing. 
It has been the policy of the group 
to encourage membership representation 
from each institution in the Greater Los 
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Angeles Area. Members to represent 
each institution are usually selected by 
the Senior Trust Officer. The officers 
of the group are selected annually and 
usually succeed each other in office; viz: 
Secretary to Vice Chairman, Vice Chair- 
man to Chairman. During the latter 
part of August, the officers determine a 
program of objectives to be considered 
by the membership at the first fall meet- 
ing. 

Sharp differences in opinion are wel- 
comed. Often the controversies result 
in a complete change in the method of 
administering the problem. All of the 
members who participate actively have 
expressed themselves as having bene- 
fitted by the exchange of opinion and 
joint research. 


*The results of this survey, completed in 
the fall of 1938, were tabulated according 
to five geographical areas: New England & 
Eastern Seaboard, Southern, Middle West, 
Rocky Mountain and West of Mississippi 
Valley, and Pacific Coast. A total of 121 


1. Do you invest in bonds 
% of 
No Fund 
High grade _ 0 aa 
Medium grade 30 os 
Government 3 5-100 
Municipal 3 15-50 
Public Utility 13 8-50 
Railroad 16 8-45 
Industrial 8 8-50 
Real Estate 18 39 i 


A. Do you attempt timing your bond 
purchases by buying shorts, mediums, 
or longs, depending upon your opin- 
ion of the bond market 
Yes—87; No—25 

B. Do you purchase convertible bonds 
Yes—59; No—55 


Do you invest in stocks, common or pre- 
ferred 
Yes No 
45 
Preferred 
Railroad 17 
Public Utility 9 
Industrial 7 
A. Do you purchase convertible prefer- 
red stock 
Yes—50; No—56 
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Southern California Trust Officers’ 
Association 


HE Southern California Trust Offi- 

cers’ Association meets at a monthly 
luncheon in Los Angeles. The member- 
ship comprises practically all of the sen- 
ior trust officers in Southern California. 
The broader aspects of the business are 
discussed; various questions of policy 
and public relations as well as construc- 
tive legislation are referred to commit- 
tees for study conferences and recom- 
mendation for action by resolution.. 


One of the outstanding accomplish- 
ments of this group has been the prepar- 
ation and adoption of a minimum fee 
schedule. This schedule has received 
favorable comment from trust officers 


trust institutions were solicited. In addi- 
tion to these figures, the report contained 
copious excerpts from the replies to each 
of the questions. The following recapitula- 
tion, on a nationwide basis, has been pre- 
pared by Trusts and Estates. 


B. Do you have any requirements re- 
garding factors of marketability as it 
relates to stock purchases 
Yes—78; No—8 


3. If you purchase stocks, under what con- 
ditions do you propose to sell them 
(a) when you have realized an arbi- 
trary profit or when yield from income 
standpoint is not as attractive as yield 
on bonds—23. 
(b) when you think a recession is com- 
ing—34 
(c) or is your purchase of more per- 
manent nature to be held through fluc- 
tuations over life of trust—42 


Do you make investments in 

Yes No 
Mortgage loans 13 
Real property 81 


Do you keep cash on hand as uninvested 
or in savings account as temporary 
means to holding over between more 
permanent type of investment 
Yes—33; No—84 


A. Do you make it a policy to keep a 
cash reserve in all trusts 
Yes—16; No—97 





COMPLETE 


TRUST 


SERVICE 


Oe complete facilities insure prompt, efficient, and economi- 


cal service in all fiduciary duties. For individuals we serve as 


Executor, Administrator, Guardian, Conservator, Trustee or 


Agent. For corporations we serve as Registrar and Transfer 


Agent of stocks, and Trustee of bond and note issues. 


(Member Federal Deposit Insurance Corporation) 


City Nationa Bank 
AND TRUST COMPANY of Chicago 


throughout the country. Most of the 
other groups organized for study or dis- 
cussion of trust administrative problems 
look to this senior group for guidance 
and advice, and are particularly pleased 
when they have the privilege of having 
one or more of the senior members in 
attendance at their meetings. 


Other Groups Not Strictly Trust 


YHNHE Trust Clubs in Southern Cali- 

fornia are practically all internal 
groups organized within the institution 
for the promotion of study of trust sub- 
jects and to a large extent are usually 
public speaking groups who may diverge 
from strictly trust subjects. A great 
deal of the success of these groups de- 
pends upon senior officer participation. 
This would indicate that attendance at 
the meetings would afford an opportunity 
for the individual to display his know- 
ledge and personality. I understand 
this is welcomed by some institutions 


with a very large personnel spread over 
a state wide branch system. 

The Los Angeles Chapter of the Amer- 
ican Institute of Banking has been most 
helpful in preparing a curriculum of 
study of trust subjects, which includes, 
“Trust Functions”, (Trust I), “Trust 
Business”, (Trusts II), “Legal Aspects 
of Trust Business”, and “Taxation”. All 
of these courses have been long (28 lec- 
tures) and very thorough. 

The Trust Accountants Group of Los 
Angeles are organized along the same 
plan as the Trust Discussion Group; 
however they have narrowed their field 
of study to accounting for corporate 
trustees and to some extent, accounting 
for various forms of tax returns. This 
group has been very active and has ac- 
complished a great deal in aiding vari- 
ous institutions in reducing their 
accounting overhead. Much time has 
been spent in the study of the various 
machine accounting systems which has 
resulted in good suggestions to manu- 





48 


facturers as well as being a material 
aid to the institution in selecting a 
system. 


The Bank Auditors Association has 
been organized for many years and is a 
part of National Association of Bank 
Auditors and Comptrollers. Although 
this group does not confine its activities 
strictly to the trust business, neverthe- 
less, their membership is composed of a 
number of very able auditors for trust 
companies and many _ constructive 
changes in administrative and account- 
ing practices have originated from the 
Association. 


The membership in the Stock Trans- 
fer Group is not limited to trust men, 
but includes representatives from many 
of the large local corporations whose 
responsibilities include supervision of 
stock transfers. There is considerable 
diversion of opinion among stock trans- 
fer agents for local and small corpora- 
tions as to what should be required to 
support stock transfers by various en- 
tities. The Stock Transfer Group has 
accomplished a better understanding by 
talking out the differences of opinion, 
and by obtaining outside disinterested 
opinion of counsel to interpret the law 
on a subject which can become exceed- 
ingly technical and irksome. 


Thus, it will be seen, the trust per- 
sonnel of Southern California institu- 
tions have available active agencies for 
trust research and continuity in trust 
education. The interchange of inform- 
ation and ideas within and among such 
groups cannot but result in laying a well- 
informed and better correlated founda- 
tion for the performance of fiduciary 
services. 


Nickell Heads Life Trust Council 


H. K. Nickell was elected president of 
the Chicago Life Insurance and Trust Coun- 
cil, division of the Chicago Association of 
Life Underwriters, succeeding Harold Eck- 
hart of the Harris Trust and Savings Bank. 
Roy K. Thomas, City National Bank, elected 
vice president; secretary, Gerard S. Brown, 
C.L.U., Penn Mutual Life Insurance Com- 
pany and treasurer, Harve H. Page, North- 
ern Trust Company. 
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A. B. A. Trust Literature 


The American Bankers Association has 
recently completed a series of articles on 
subjects timely and pertinent to bankers and 
banking institutions. This material is. 
available for talks or for the preparation 
of bank promotion literature. It has been 
purposely made as simple—even elementary 
—and factual as possible. Generally speak- 
ing, it is ammunition for bankers to use 
against those who would distort the func- 
tion of a bank and its relation to public 
welfare. From time to time Trusts and 
Estates will endeavor to review those hav- 
ing a bearing on trust problems such as: 

The Trust Department of a Bank—In 
plain language this article tells in a simple 
and direct fashion the story of the func- 
tions of a trust department and the many 
advantages of trust service. The managing 
of estates, corporate trusts and living trusts. 
are all touched upon lightly. This article 
is ideal for promotion purposes, not so much 
for what it says, but for the straightfor- 
ward way in which it says it. 

A Wish or a Will—An excellent, pointed 
discussion of wills, in which the author 
very directly and forcefully stresses their 
importance. To quote: “The making of 
your will is a right. It is a privilege. It is 
a fundamental duty.” The _ indifferent, 
lackadaisical attitude toward the drawing 
up of a will is condemned vigorously and 
well taken arguments, illustrated by some 
very apt examples, are presented by the 
writer. 

Trust Service — This article which in 
many ways duplicates the trust department 
article reviewed above is more specifically 
concerned with the actual steps taken by 
the executor, whether he be a person or a 
trust company, in acting under a will. By 
explaining the complexities of the duties of 
an executor if he is to do his job well, they 
build up the case for the trust company. 
The article concludes: “It is logical to think 
that an organization of trained men making 
up a trust department is better equipped 
to perform trust duties than is an individual 
who lacks the proper training and exper- 
ience.” 


a es 


Paul P. Brown, secretary of the North 
Carolina Bankers Association for the past 
seventeen years, died on June 16. He was 
well known in banking circles and his work 
as state secretary of the Association has 
been regarded as a model. 





Guaranty Trust Company 
of New York 


140 Broadway 
Fifth Ave. at 44th St. Madison Ave. at 60th St. 
LONDON PARIS BRUSSELS LIVERPOOL HAVRE ANTWERP 


Condensed Statement of Condition, June 30, 1940 


This Statement includes the assets and liabilities of London and Liverpool Branches 
as of June 30, 1940; Paris, Havre and Brussels Branches as of April 30, 1940; and Antwerp 
Branch as of March 31, 1940. 


RESOURCES 


Cash on Hand, in Federal Reserve Bank, and 

Due from Banks and Bankers $1,134,793,036.68 
U. S. Government Obligations 959,055,409.42 
Public Securities 51,867,512.04 
Stock of the Federal Reserve Bank 7,800,000.00 
Other Securities and Obligations 24,889,307.10 
Loans and Bills Purchased 388,958,340.26 
Credits Granted on Acceptances 9,080,480.35 
Accrued Interest and Accounts Receivable 7,246,892.93 
Real Estate Bonds and Mortgages 3,991,744.62 


2,587,682,723.40 


Bank Buildings 11,582,091.69 
Other Real Estate 1,459,209.61 


Total Resources $2,600,724,024.70 


LIABILITIES 


Deposits $2,292,946,973.64 
Checks Outstanding 9,847,098.96 
$2,302,794,072.60 
Acceptances $15,749,931.23 
Less: Own Acceptances Held for Investment 6,669,450.88 
9,080,480.35 
Liability as Endorser on Acceptances and 
Foreign Bills 681,040.00 
Agreements to Repurchase Securities Sold 218,000.00 
Dividend Payable July 1, 1940 2,700,000.00 
Items in Transit with Foreign Branches and Net Difference 
in Balances Between Various Offices Due to Different State- 
ment Dates of Some Foreign Branches 221,636.76 
Miscellaneous Accounts Payable, Accrued Taxes, ete. -..............- 9,389,394.80 
2,325,084,624.51 
Capital 
Surplus Fund 
Undivided Profits 


Total Capital Funds 275,639,400.19 
Total Liabilities $2,600,724,024.70 


Securities carried at $20,595,624.13 in the above Statement are pledged to qualify for 
fiduciary powers, to secure public monies as required by law, and for other purposes. 


Member Federal Deposit Insurance Corporation 
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Louisiana Statute Prohibits 
Double Taxation 


Based on the model prepared and 
recommended by the Committee on Fidu- 
ciary Legislation of the Trust Division, 
American Bankers Association, a statute 
has just been enacted by the Louisiana 
Legislature, effective July 31, 1940, 
which provides: 


That no tax shall be imposed upon any 
transfer of intangibles, however used or 
held, whether in trust or otherwise, by 
a person, or by reason of the death of 
a person, who was not domiciled in this 
State at the time of his death. 


Thus Louisana becomes the first state 
to adopt a law which is almost an exact 
copy of the suggested draft. 

The bill was sponsored by the Com- 
mittee on Uniform State Laws of the 
State Bar Association, of which Frank 
P. Stubbs, New Orleans private trustee, 
is chairman. Louis S. Headley, vice 
president, First Trust Company of St. 
Paul, is chairman of the Trust Division’s 
Committee. 

—_—_————_9 ———___———_—. 


Corporate Fiduciaries Gain 


“There is a continuous and increasing use 
of the services of the corporate trustee ow- 
ing to the advantages afforded over the in- 
dividual acting in fiduciary capacities,” ac- 
cording to A. L. Grutze, chairman, Commit- 
tee on Trust Powers, Oregon Bankers Asso- 
ciation, in his recent report to President A. 
K. Parker. Mr. Grutze, who is vice pres- 
ident and trust officer, Title and Trust Com- 
pany, Portland, points out however that 
corporate trusts have shown a decrease, 
first, because financial conditions have not 
been conducive to plant construction or ex- 
pansion, and, second, because the require- 
ments of SEC acts have so increased financ- 
ing costs that the prospective borrower is 
unwilling to pay the added expenses. 


a 


The Illinois Trust Conference will be held 
in Decatur on September 5, according to 
announcement by the Illinois Bankers Asso- 
ciation whose trust division is sponsoring 
the session. Gilbert T. Stephenson, director 
of trust research at the Graduate School of 
Banking, will conduct the meeting. 
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Arizona Fiduciaries Elect 


At the annual meeting of the Corporate 
Fiduciary Association of Arizona, the fol- 
lowing officers were elected for the com- 
ing year: Karl H. Miller, assistant cashier, 
National Bank of Arizona at Phoenix, pres- 
ident; J. J. O’Dowd, president, The Tuscon 
Title Insurance Company, vice-president; 
Owen H. Breckenbaumer, Phoenix Savings 
Bank and Trust Company, secretary-treas- 
urer. The executive committeemen are: 
Forrest Pettygrew, title officer, Arizona 
Title Guarantee and Trust Company, 
Phoenix; H. L. Fletcher, trust officer, Valley 
National Bank, Phoenix; and Gordon Wal- 
lace, assistant trust officer, Phoenix Title 
and Trust Company. 


ee 
St. Louis Fiduciaries Elect 


The Corporate Fiduciaries Association of 
St. Louis has elected Theodore H. Wigge, 
trust officer of the Security National Bank 
of that city, president for the 1940-41 term. 
Other association officers are: vice-pres- 
idents, Thomas R. Evans, assistant trust 
officer, Mercantile-Commerce Bank and 
Trust Company, and Clarence D. Cowdery, 
vice president, Boatmen’s National Bank; 
secretary, Robert N. Arthur, assistant trust 
officer, Mississippi Valley Trust Company, 
and treasurer, John E. Gaskill, assistant 
trust officer, St. Louis Union Trust Com- 
pany. 

————— 


Corn Exchange Case Reversed 


Just one year later, the Appellate Divi- 
sion of the New York Supreme Court re- 
versed the decision of Supreme Court Jus- 
tice Lockwood, holding the Corn Exchange 
Bank Trust Company, New York City, lia- 
ble for diversion of estate funds deposited 
with the bank by an individual trustee. 
(See May 1939 Trusts and Estates 584.) 
The Court upheld the contention of the 
State Bankers Association, Paul G. Reilly, 
counsel, as amicus curiae, that a commer- 
cial bank is not liable for misappropriations 
by a trustee out of a checking account main- 
tained by the trustee in that bank, despite 
the fact that the latter may receive some of 
the funds in payment of debts due to it. 
Such receipt does not per se constitute 
knowledge of defalcation. Since the matter 
involves some $300,000, it will likely be 
taken by plaintiff Grace to the Court of 
Appeals. 





The Call for Leadership 


Key Roles in Present Stress Await Bankers and Trust Men 


LEE S. TRIMBLE 
Executive Vice President & Manager, Macon (Ga.) Chamber of Commerce 


Y no means are all simple things 

great, but, invariably, all great 
things are simple. The hallmark of a 
great mind is the ability to reduce prob- 
lems that face it to simple, understand- 
able terms. Nearly anybody can act 
sanely once he clearly understands and 
nobody can without either correct in- 
formation or the intelligence to cut 
through to essentials. By the same 
token, the small mind is beset by con- 
fusion, which effectively prevents under- 
standing. 


Just now there is much confused think- 
ing induced by the unexpected and un- 
precedented course taken by the Euro- 
pean War. Surely, history records few 
such marked changes of public attitude 
and opinion in so short a time as have 
occurred in this nation, recently. From 
indifference and aversion, the public 
mind has veered around to alarm and 
intense partisanship, largely based on 
fear or consequences to this country. 


Much of this thinking is hysterical, 
stimulated by lack of reliable information 
about what is really happening over 
there. Knowing a little, the worst is 
feared. Columnists and_ editorialists 
plead for calmness and reason in the 
headlines, but fill the space below with 
horrendous details. 


Invasion and the Aftermath 


APITAL, always timid, is caused to 

watch very nervously for signs upon 
which to base its course. Shall it be liq- 
uidated? Should it turn to tangibles? 
Would a different schedule of invest- 
ments serve better? These, and a thou- 
sand variations of them arise to plague 
owners and agents. And, in the midst 
of this turmoil are bankers, including 
trust men, responsible, concerned and 


alert? 


With so many conflicting factors and 
indeterminate phases it would take pro- 
phetic vision to be able to be sure of 
what to do, and the best recourse is to 
seek fundamentals from which to reason. 
One of these is to discount the fear of 
any immediate invasion of this country, 
as those that would, have their hands 
full elsewhere. Nor is it likely that the 
Swastika will rule much of the world’s 
surface. The very course and tactics 
followed by the Teutons serve to limit 
ultimate success. Rational thinking, 
shorn of hysteria, insists on these con-: 
clusions. 

Another basic thought is that because 
of the upset abroad, conditions here will 
never be quite the same again. It seems 
probable that most of our processes, es- 
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pecially economic, will have to be revamp- 
ed. If this be true, history and exper- 
ience will be less effective than usual 
as guides, and the course will have to 


be charted as events materialize. This, 
at first thought, produces an alarmed 
and helpless feeling, but so much has 
been either wrong or partially efficient 
in the past, that the new order may 
bring improvements not dreamed of now. 


Defenders of Our System 


TILL another, which is the real sub- 

ject of this article, is that each such 
change brings with it new opportunities. 
The cause of private initiative and per- 
sonal ownership of property, on which 
is based our economic order, is seriously 
threatened from all sides. Whether it 
shall be retained or superseded by an- 
other form, is now on trial. It can be 
saved and immensely strengthened by 
aggressive leadership by those able, 
through training and ability, to properly 
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defend it. A strong offense is always 
the best defense. 

In the experience of this nation, it 
has been a time-honored function of 
banking to serve as a court before which 
promotions, ventures, investments and all 
business expansion plans passed in re- 
view. In a land of boundless resources, 
growing and building and increasing, 
with another frontier just beyond, the 
demand for capital was_ insatiable 
through the entire history of this coun- 
try prior to 1929. To keep promotive 
efforts within bounds, someone had to 
apply the brakes and counsel caution. 
That was the role of the bankers and the 
power that went with it was immense. 
As controllers of capital, bankers were 
cultivated and sought after. This is the 
tradition of banking. 


Whether we now have a matured econ- 
omy or not, is arguable. But whether the 
function of banking has changed, there 
is no dispute. 


During the dark days of 1930-34, cer- 
tain demagogues arose to heights of 
power and influence that were astound- 
ing. -One familiar instance was Huey 
Long, but there were others less well 
known all over the country. On analyz- 
ing why or how such men could make 
these advances, it is seen that it was 
done because they were outspoken when 
erstwhile leaders were mute. The rules 
of the game had been changed, and the 
careful leader would not venture because 
uncertain. None else had plans to offer 
but these mountebanks did. Lacking 
better leadership, the people accepted 
what was offered. 


The New Role of Banking 


CLEAR principle of conduct is to be 
gleaned from that experience. In 
times of perplexity new opportunities 
for leadership are presented, and “Thrice 
armed is he whose cause is just.” 
Friends of banking, who regard it as 
an age-old, time-tried agency of service, 
would like to see it furnish the leader- 
ship needed in this time of crisis. There 
is no law of conduct or ethics, unless 
self imposed, that proscribes bankers 
from being aggressive, voluble and force- 





ful. The past is gone, and with it out- 
moded practices and attitudes should go. 

Capital, though powerful, often meets 
its master. It may well be that France 
has fallen and Britain is in great dan- 
ger because of their reliance on the 
power of capital and possessions to win 
against stronger elements. There are 
times when capital may be made to hold 
the frontal] attack, and other times when 
strength of men is the prime factor. 
This seems to be such a time, whether 
in world affairs or at home. 


Positions of Leadership Beckon 


N every city the nation over, in civic, 
 edbeaee and political fields, positions 
of leadership await qualified claimants. 
Every such place has elements of finan- 
cial nature. The shock that democracy 
has received from seeing the results of 
dictatorships abroad, should surely make 
our people receptive to plans for better 
government, and less averse to personal 
activity in behalf of the common welfare. 
Does not this recital suggest that a great 
opportunity exists for bankers to assert 
themselves? They do not know all the 
answers, but who knows any better if 
as well? 


Many new leaders will evolve from 
these radical changes. An instance, both 
striking and cheering, was noted in a 
recent national political convention. The 
winner had proven courage, a rare com- 
modity in such times, and the nation 
warmed to him, regardless of his poli- 
tics or his ultimate prospects of winning. 
That experience could be repeated a 
thousand times in this country, right 
soon, if the men appear. 


Banking and trust service can be 
streamlined and modernized to meet the 
demands of the day. Government com- 
petition can be chased from the field by 
doing a better job, and that should not 
be so difficult. But cloistered methods 
and refusal to take positions of leader- 
ship cannot accomplish these things. 
When the rule of action for the masses 
is boldness and aggression, the role of 
guardians of finance is that of caution 
and deliberation. But when the people 
are timid and uncertain, that role should 
be changed to courageous direction, be- 
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cause that course is of greatest service 
and thereby earns greatest rewards. 


A Vital Service 


NDER our system of government, 

leadership is rarely drafted. We 
would fare better if it were. Social 
workers and association executives can 
rarely count on much assistance, beyond 
advice with financial support, from the 
banking element. There are exceptions, 
of course, but the attitude of the average 
banking official is still based upon the 
banking tradition, which is now but a 
tradition. As pointed out, the power of 
capital is now overshadowed by ideas, 
by character and by manpower. Those 
having all of these can emphasize either, 
as the need calls for, and as responsi- 
bility dictates. 

In whatever field of activity of our 
land, the next era will call for ability in 
conserving and management. If world 
markets are to be denied us, the reper- 
cussions will affect every part and every 
person of this country. Problems of bet- 
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ter distribution; of stopping waste; of 
new uses for old products; of substitu- 
tion, and many others will be pressing. 
Added to these will be the task of fight- 
ing off those who would wreck this gov- 
ernment, and that of saving for our 
selves the capitalistic form, which, when 
fairly administered, is the best yet evol- 
ved by mankind. In these matters, bank- 
ers have more training and more experi- 
ence than any other class. If they will 
assert themselves, emerging from the 
shadows of modesty and semi-obscurity, 
they could render vital service at a most 
critical time. 


Decline in Commercial Bank Lending 


The shrinkage of commercial lending by 
banks is traced to the retirement of 
short-term debt by business, states Profes- 
sor Pearson Hunt, Harvard Graduate School 
of Business Administration, in a bulletin 
recently published by the Harvard Bureau 
of Business Research. Changes in the 
method of financing business—particularly 
by the larger companies—are responsible 
for the shrinkage in borrowing and hence 


the drift from commercial lending by the 


banks. The trend toward economy in the 
use of working capital through more skill- 
ful handling (particularly of inventories) 
is one such factor. Other influences reduc- 
ing loans are the reinvestment of earnings 
and the retention in business of moneys ob- 
tained by the sale of long-term bonds and 
stocks. 

“Bank earning power has been reduced 
by the decline in interest rates, while the 
new emphasis on investment in bank port- 
folios has increased the decline in bank 
earning power. Customarily yields on in- 
vestments are lower than on loans to cus- 
tomers,” says Professor Hunt. 

Reassurance in respect to possible de- 
clines in bond prices if money rates rise is, 
however, given by the author. “Such pos- 
sible losses may seem large until they are 
interpreted. Those banks which have sub- 
stantial amounts of short-term bonds may 
quite possibly be able to carry their long- 
term bonds toward maturity without any 
necessity of sale. Losses can be guarded 
against by proper spacing of maturities.” 
The risk of a wave of bank failures has 
been exaggerated, but in view of the loss 
in earning power, the author questions the 
dividend policies of the banks as “danger- 
ously liberal.” 
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Ready Made or Tailor Made 
Personnel 


Referring to an article which appeared 
in the A. I. B. Bulletin, Ralph Thom, as- 
sistant manager of the Bank of California, 
Portland, speaking before the Pacific North- 
west Banking Conference on the intelligent 
development of young bankers, raises a very 
pertinent question, one which has provoked 
much discussion, The article counsels bank 
executives to “never select the champion 
debater, the captain of the ball team or the 
editor of the school paper. Select the aver- 
age bright and ambitious young student who 
has no fixed ideas of a career, and then di- 
rect his program intelligently.” Mr. Thom 
violently disagrees. 

There is much to be said on both sides. 
One of the greatest New York trust com- 
panies has adopted a personnel policy very 
much in keeping with the A. I. B. article. 
They look for their prospective employees 
in the second highest ten percent of the 
class, feeling that the top ten percent are 
far more difficult to train. The top ten 
percent, the champion debator, the news- 
paper editor, quite often, by virtue of their 
leadership are not ideal subjects for train- 
ing. They, in many cases, are too often 
set in their ideas, wrongly imbued with a 
sense of importance which precludes rou- 
tine training. They want to be vice pres- 
idents from the start and become close- 
minded and impatient when assigned to a 
routine, run-of-the-mill job. Experience 
has proven that to be the case more often 
than not. 

Mr. Thom feels that scholastic leaders 
make the best executive timber and cites a 
few examples in his own bank to substan- 
tiate that view. He cautions against al- 
lowing the personnel of a bank to “just 
grow up.” Says Mr. Thom: “The mainten- 
ance of a proper balance between the rou- 
tine workers and the prospects for official 
positions is one of the most important re- 
sponsibilities of the personnel officer.” 

— 


Loan Associations Go Under 


Louis A. Reilly, Commissioner of Banking 
and Insurance for the state of New Jersey, 
announces that his department has taken 
over forty-six building and loan associations, 
heavily burdened with large holdings of real 
estate and mortgages, excessively in ar- 
rears. Total assets of these associations 
were listed at about $38,000,000. There are 
1,225 associations in the state. 
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COMPANY 


I0O0 BROADWAY 
MADISON AVENUE AND 40tu ST. ONE EAST 571TH ST. 


CONDENSED STATEMENT OF CONDITION 
At the close of business, June 30, 1940 


ASSETS 


Cash on Hand, and in Federal Reserve and Other 

Banks. . - « « $214,293,153.59 
Exchanges, Collections and Other Cash Items . | 8,046,802.30 
United States Government Obligations — Direct 

and Guaranteed . . 2 + «© + + 0 oe tl ht 69815580,390.18 
Other Bonds and Securities. . . « «= ISI e 
Loans, Discounts and Bankers’ ‘Acceptances - « « §5,962,992.93 
Interest Receivable, Accounts Receivable 

Other Assets .. 5 ab pt 2,106,781.71 
Real Estate Bonds and Mortgages . oe 4,116,432.84 
Customers’ Liability for Acceptances . . 2,454,901.66 
Equitiesin RealEstate. . . 4 : 913,163.05 
Banking Premises—Equity and Leasehold 4 2,824,077.32 


$520,235,793.40 


LIABILITIES 
Deposits. . $47 1,698,086.32 
Outstanding and Certified Checks 1,907,147.27 $473,605,233.59 


Dividend Payable July 1,1940 ...... 625,000.00 
Accounts Payable and Other Liabilities. . . . 1,492,123.99 
po. a ee ce 3,012,597.25 
Reserve for Contingencies . . . 5, a al 1,000,000.00 
en. -« © « “<« «ass Ge @ 12, 500, 000.00 

Surplus . a a 25,000,000.00 

Undivided Profits se ome 3,000,8 38.57 40,500,838.57 


$520,235,793.40 


United States Government obligations are carried at amortized cost. Government 
obligations and other securities amounting to $6,180,669.74 in the above statement 
are deposited to secure public andtrustdeposits and forother purposes required by law. 
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Massachusetts Rule as to Trustees’ Investments 


GUY NEWHALL 
Member of the Lynn, Mass., Bar 


N 1830, in the case of Harvard Col- 

lege v. Amory, 9 Pick. 446, at 461, 
the Supreme Judicial Court first enunci- 
ated its oft quoted rule for trustees’ in- 
vestments in the following language: 


“All that can be required of a trustee 
to invest, is, that he shall conduct him- 
self faithfully and exercise a sound dis- 
cretion. He is to observe how men of 
prudence, discretion and intelligence man- 
age their own affairs, not in regard to 
speculation, but in regard to the perm- 
anent disposition of their funds, consid- 
ering the probably income, as well as 
the probably safety of the capital to be 
invested.” 


In the case of Kimball v. Whitney, 233 
Mass. 321, the Court emphasized the fact 
that it was a comprehensive principle, 
wide in its scope, not limited to a partic- 
ular time or a particular neighborhood, 
and so inclusive that while remaining 
fixed it could be a safeguard under new 
financial conditions and changed com- 
mercial methods and practices. 


The essence of the rule is that it 
establishes a reasonable care standard 
rather than a super-man standard. The 
attitude of the courts is fairly lenient 
toward a trustee who has tried conscien- 
tiously to do his duty. He is not held 
responsible for mere errors of judgment 
or bound to anticipate a sudden drop in 
the market. On the other hand, the 
courts are quick to surcharge a man who 
has been careless, reckless or fraudulent 
in his handling of the trust estate. 


Permissible Investments 


Under the Massachusetts rule the fol- 
lowing are held to be proper investments 
in Massachusetts :- 


(a) First -mortgages on real estate, 
the margin of safety conforming to that 
fixed by reasonable investors in the same 


Summary of talk delivered at Trust Confer- 
ence, New York State Bankers Assn., Syracuse, 
June 11, 1940. 
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neighborhood. Split mortgages or par- 
ticipating mortgages are allowed. 

(b) Good grade bonds and municipal 
securities. 

(c) Common and preferred stocks in 
well-established business corporations. 

(d) Deposits in savings banks. 

(e) Real estate and investments in 
states outside of Massachusetts, provided 
the investment conforms to the general 
rule. 


On the other hand the following in- 
vestments are generally recognized as 
improper :- 


(a) Loans on personal security. 

(b) Unincorporated businesses, part- 
nerships, patent rights, etc. 

(c) Second mortgages; except that on 
the sale qf property a trustee may prop- 
erly take back a second mortgage or 
even notes without security, if this seems 
to be the only feasible method of mak- 
ing the sale. 

(d) Mortgages on leasehold securities. 

(e) Mining stock and other wasting 
investments. 


Retention and Diversification 


It is the duty in Massachusetts as 
elsewhere for a trustee to convert im- 
proper investments into proper ones as 
soon as he reasonably can. In this mat- 
ter, as well as in the matter of selling 
investments which seem to be on a de- 
cline, the courts are inclined to be leni- 
ent if the trustee has acted carefully and 
conscientiously, although he may have 
been mistaken in his judgment. 

In the matter of diversification, the 
Massachusetts rule probably does not 
differ from that prevailing elsewhere. 
If the will authorizes the retention of in- 
vestments previously made by the tes- 
tator, the trustee is entitled to use his 
discretion in the matter of disposing of 
them. 

It should be understood that in Mass- 
achusetts as elsewhere any rule as to 
investments is subject to the testator’s 
desires as expressed in the will. 





Accounting Procedure and Practice 


Comparisons as to Testamentary Trusts in New York, New Jersey 


and Connecticut 


ROBERT A. JONES 
Personal Trust Officer, Guaranty Trust Company of New York 


T seems to me that accounting pro- 

cedure and practice in a testamentary 
trusteeship in any jurisdiction should 
be based upon two fundamental propos- 
itions: 

1. Benefit to the beneficiaries in the 
receipt of full information and dis- 
closure to which they are entitled 
concerning the administration of 
their trusts, and 

2. Protection to the fiduciary for the 
acts of his administration. 


In making a quick survey of the sta- 
tutes of the various states which pre- 
scribe rules governing accounting by tes- 
tamentary trustees, there appeared to 
be not only a lack of uniformity in such 
rules but a complete absence in most 
states of any adequate legislation gov- 
erning this important subject. In a 
great majority of states there are either 
no statutes covering, or such laws as 
there are, are not comprehensive with 
respect to, such matters as: 


1. The trustee’s duty to account and the 
frequency of such accountings. 

2. The form of the account and the in- 
formation to be disclosed therein. 

3. The court in which the account is to 
be rendered. 

. A determination of those who are con- 
sidered to be interested and the neces- 
sity for and character of notice re- 
quired to be given to them. 

. The requirements, if any, for the ap- 
‘pointment of a representative for min- 
ors, incompetents, others under legal 
disability and for persons unborn and 
unknown. 

. The conclusiveness of the decree or 
order settling the account. 

. The grounds upon which a decree or 
order of settlement may be reopened 
and the time limitations thereon. 


From address before Trust Conference, New 
York State Bankers Assn., Syracuse, June 11, 
1940. 


The Uniform Trustees’ Accounting Act 
has been enacted fully by only one state, 
Indiana, and partially by another, Kan- 
sas. Apparently, the adoption of the 


Act involves such extensive changes in 
the laws, practices and procedure now 
existing in almost every state that the 
difficulty of fitting it into the local scheme 
of things has caused it to be rejected. 


Scope of Schedules in New York 


In New York, there are full statutory 
provisions found throughout the Surro- 
gate’s Court Act. A testamentary trus- 
tee accounts in the Surrogate’s Court 
and he starts his proceedings by the fil- 
ing of a petition, prepared by his attor- 
ney, which must contain a recital of all 
of the essential facts relative to the par- 
ticular proceedings. Mr. Chester J. 
Dodge, collaborating with Mr. John F. 
Sullivan in a new edition of his valuable 
book “Estate Administration and Ac- 
counting”, points out that considerable 
time will be saved in the preparation of 
an account by application to the court 
for a set of the forms used in the county 
in which the account is to be filed. 


General requirements are similar (in 
the various counties). .The form in New 
York County in testamentary trustee ac- 
countings provides for complete and de- 
tailed information in at least 16 differ- 
ent schedules. Generally speaking, the 
account is divided into a group of not 
Jess than 9 schedules dealing with the 
receipt, administration and distribution 
of the principal of the fund and another 
group of not less than 4 schedules deal- 
ing with the receipt, administration and 
distribution of the income which the 
fund produces. There are also further 
schedules setting forth the persons in- 
terested and the nature and extent of 
their interest, the tax situation, if any, 
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commissions claimed by the fiduciary 
against principal and income and a sep- 
arate schedule of all other facts affect- 
ing the administration of the fund and 
the right of those interested therin. The 
form also includes a summary statement 
of the principal account, the income ac- 
count and the combined accounts. 


The persons who must be cited upon 
a voluntary judicial settlement, as set 
forth in Section 262, include all who are 
entitled, absolutely or contingently, by 
the terms of the will or by operation of 
law, to share in the fund, or in the pro- 
ceeds of property held by the petitioner 
as a part of his trust. The accounting 


proceeding, like probate, is one in rem. 
On the return of the citation the Surro- 
gate takes the account and 
hears the allegations and 
proofs of the parties re- 
specting the same, making 
such order or decree as 
justice requires. The fidu- 
ciary may be examined un- 
der oath by any party to 
the proceeding as to any we 
matter relating to his ad- —==t 
ministration of the fund. . 
Section 274 provides that a judicial 
settlement of the account of a testamen- 
tary trustee, either by the decree of the 
Surrogate’s Court or upon an appeal 
therefrom, is conclusive evidence against 
all of the parties of whom jurisdiction 
was obtained and all persons deriving 
title from any of them at any time, as 
to all matters embraced in the account 
and decree. The summary statement of 
the account must be contained and set 
forth in the decree. 


The appointment of a special guardian 
in certain instances is required by Sec- 
tion 64, to represent an infant not ap- 
pearing by his general guardian or an 
incompetent not appearing by his com- 
mittee. The special guardian is invar- 
iably an attorney appointed by order of 
the court and is in effect an auditor 
whose duty it is to protect the interest 
of his ward. Where an infant appears 
by his general guardian or where an in- 
competent appears by his committee, the 
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Surrogate must nevertheless inquire into 
the facts and must in like manner ap- 
point a special guardian if there is any 
ground to suppose that the interest of 
the general guardian or committee is 
adverse to that of the infant or incom- 
petent. The Surrogate may also appoint 
a special guardian for unknown persons 
or persons whose whereabouts are un- 
known. 


Frequency and Formality 
of Accountings 


Section 261 gives the trustee the right 
to petition for a judicial settlement of 
his account where the account has not 
been so settled within one year preced- 
ing the application therefor and the Sur- 
rogate entertains such ap- 
plication. Section 258 pro- 
vides for a compulsory 
judicial settlement under 
stated circumstances and 
where the trustee’s account 
has not been judicially set- 
led within one year. Com- 
mon practice in New York 
is to have voluntary formal 
accountings at infrequent 
intervals and then only by reason of the 
happening of some event which makes 
such a step advisable, such as the death 
of a life beneficiary or a change of trus- 
tees or the occurrence of some act in the 
administration which is deemed of suf- 
ficient gravity to have it passed upon 
judicially. 


In a proper case, the persons interest- 
ed in a trust may wish to have the ac- 
count of the trustee settled without the 
formality and expense of an accounting 
in the Surrogate’s Court. This prac- 
tice is approved in New York and Sec- 
tion 251 provides for the recording in 
the Surrogate’s office of any instrument 
settling an account in whole or in part 
executed by one or more: testamentary 
trustees and one or more legatees, de- 
visees, distributees, creditors or wards 
who have attained full age. Of course, 
if there is an infant or an incompetent 
involved, a release of such a person 
would be of no value and it may not be 
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possible to obtain the signatures of con- 
tingent remaindermen. In New York, 
the making of an agreement for the dis- 
tribution of assets is encouraged and 
where the agreement is made fairly and 
without coercion, imposition or misrep- 
resentation, it is conclusive upon the par- 
ties signing it. 

Section 20, Sub-division 6, gives the 
Surrogate the power, among other 
things, to grant a new trial or a new 
hearing for fraud, newly discovered evi- 
dence, clerical error or other sufficient 
cause. Presumably no statute of limita- 
tions runs on a decree. Proof of laches, 
however, has an important bearing on 
the right of a person interested to re- 
open such a decree. 


Accounting in New Jersey 


In New Jersey a testamentary trustee 
has a duty to account and under Section 
3:10-6 of the Revised Statutes of New 
Jersey, 1937, it is provided that a trus- 
tee appointed by the ordinary, orphan’s 
court or surrogate, shall file with the 
register of the prerogative court or ex- 
hibit to the orphan’s court, as the case 
may be, once in three years, and oftener 
if required, an account of the personal 
property he receives, and of the rents, 
issues and profits of real estate held in 
trust. In accountings of trustees in the 
orphan’s court, in lieu of the notice pro- 
vided in Section 3:10-11, which is by 
advertisement and publication, the sur- 
rogate may issue citations to all persons 
concerned to appear before the orphan’s 
court, which citations must be served at 
least ten days before the sitting of court. 


The trustee or a person in his behalf 
may serve the citation on all persons con- 
cerned by delivering a copy thereof to 
them, by leaving a copy at their usual 
places of abode with a person of the age 


of fourteen or upwards, or by mailing 
the same to the last known addresses of 
such persons. As in New York, an affi- 
davit of service is required from the per- 
son so making service. In connection 
with the type of notice required to be 
given to those interested, the court may 
proceed upon constructive service and the 
binding force of a decree based upon 
such service is well established in New 
Jersey. In case any person interested 
in the settlement of the account of the 
testamentary trustee is a minor, notice - 
must be mailed to the guardian of such 
minor, if any; if there be no guardian, 
then to the parent or other person stand- 
ing in loco parentis to such minor. In 
cases where litigation is involved, a guar- 
dian ad litem represents the minor and 
presumably the orphan’s court will ap- 
point a guardian ad litem to represent 
any one under legal disability. 

The proceeding to account in a New 
Jersey probate court is a proceeding in 
rem. In general, the accounting proce- 
dure and practice throughout New Jersey 
is uniform. The contents of the account 
are considerably less detailed than in 
New York. The petition, prepared by 
the trustee’s attorney, sets forth a sum- 
mary of the account in four main sche- 
dules: As to corpus, the accountant 
charges himself as follows and prays 
allowance as follows; as to income, the 
accountant charges himself as follows 
and prays allowance as follows. The 
names and addresses of all persons in- 
terested in the account are then set forth 
together with the ages of such of them 
as are minors. The petition concludes 
with a prayer that the account may be 
allowed and also for the allowance of 
commissions and counsel fees. 

The account itself shows, first, that 
the accountant charges himself with the 
amount of balance as of the last account- 
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ing, both corpus and income, and with 
the amount received in addition to said 
balances. It then shows that the ac- 
countant prays allowance as _ follows, 
which is a full and true statement of 
all disbursements and expenditures dur- 
ing the period accounted for, showing 
the date, the purpose for which each 
expenditure was made and the amount. 
The account is then sworn to and used 
as the basis for a decree. 


Under Rule 21 of the orphan’s court, 
a trustee, having annexed to his account 
a full statement or list of the securities, 
investments and assets of which the bal- 
ance of the fund in his hands consists, 
is not bound to state the actual or mar- 
ket value nor the method by which any 
investment was acquired. He should, 
however, annex to the account a state- 
ment of all changes made in the securi- 
ties since the settlement of the last inter- 
mediate account. 


Frequency and Finality of Accounts 


In accountings which are complicated, 
which involve changes of beneficiaries 
or trustee or some material investment 
changes, or which present some other 
compelling reasons, more frequent ac- 
countings may be desirable than once 
every three years. In the absence of 
some such circumstances, the statute is 
considered as establishing the three 
year period as a legislative declaration of 
intent and expressing a rule for judicial 
guidance. Unless it is affirmatively 
shown that three years have elapsed since 
the last accounting or that there is some 
substantial reason for requiring one of- 
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tener, intermediate accounts of fiduci- 
aries are not allowed on the basis that 
any other rule would place in the dis- 
cretion of the fiduciary the right to file 
accounts as often as desired. 

Apparently in New Jersey, account- 
ings are not to be discouraged but should 
be kept within the bounds of necessity 
and the courts have stated that they must 
exercise their vigilance to prevent the 
imposition of unnecessary expense and 
undue burdens in the administration of 
estates and trusts. It is my understand- 
ing that few trustees in New Jersey ac- 
count as often as once in three years, 
the periods between accountings often 
running six to nine years. 

By the express provisions of Section 
108 of the Orphan’s Court Act, the set- 
tlement of final accounts is made conclu- 
sive on all parties thereto unless a re- 
settlement is applied for upon proof of 
some fraud or mistake, to the satisfac- 
tion of the court. A decree upon an in- 
termediate accounting of the trustee has 
the same weight as a decree upon a final 
accounting. Kocher’s “New Jersey Pro- 
bate Law’ and Clapp’s “Wills and Ad- 
ministration in New Jersey” are helpful 
reference books. 

There seems to be no explicit pro- 
cedure in New Jersey for the informal 
settlement of a trustee’s account, either 
intermediate or final, as a substitute 
for the requirement of formal court ac- 
countings, although I understand that 
the informal method is used frequently 
in practice. 

A statute passed recently authorizes 
a testamentary trustee to take up to 5% 
of the gross income annually without 
obtaining court approval, presumably 
after giving the life beneficiaries a state- 
ment of such income. This is in line 
with our New York authorization 
under Section 285 of the Surrogate’s 
Court Act to take annual income fees 
upon rendering an annual account to the 
beneficiary. 


Annual Accounting in Connecticut 


Section 4973 of the General Statutes 
of Connecticut, 1930, calls upon a testa- 
mentary trustee to render his account 
annually under oath to the court of pro- 





bate having jurisdiction, which account 
should embrace an inventory of the es- 
tate held by him, showing fully how the 
principal of the fund is invested and 
the items of income and expenditure. If 
the estate so held is less than $500., the 
trustee is not required to render an ann- 
ual account unless so ordered by the 
court. (I am informed that there is con- 
siderable opinion in Connecticut that the 
minimum should be raised to $5,000.) 

Section 4974 provides that the court 
of probate shall direct what notice, if 
any, is to be given to the parties in in- 
terest of the hearing upon the adjust- 
ment and allowance of a testamentary 
trustee’s account and may further ad- 
just and allow the account and make any 
and all orders necessary and proper to 
secure the due execution of the duties 
of the trustee, subject to appeal as in 
other cases. 

General accounting procedure in Con- 
necticut is not complicated and there is 
no uniform procedure and practice in the 
various probate courts throughout the 
state. This is not surprising as there 
are more than one hundred probate 
courts in Connecticut, some having jur- 
isdiction over but one town and others 
over aS many as seven adjacent towns. 
The form of the account is generally 
similar to the New Jersey form and calls 
for four schedules; one showing princi- 
pal debit and another showing principal 
credit, while on the income side there is 
one showing income debit and another 
showing income credit. Connecticut 
trustees generally do not employ attor- 
neys in their filings and hearings in the 
probate courts. 


Conclusiveness of Decree 


In connection with notice required to 
bind interested parties, Section 1286e 
of the 1939 Acts of Connecticut sets 
forth the procedure for the appointment 
of a guardian ad litem in probate pro- 
ceedings and Section 1306e provides that 
after notice to such guardian ad litem 
there is the same thirty day period for 
an appeal as for a person of full age and 
capacity. Apparently, it is uncertain 
whether a guardian ad litem must be 
appointed for each hearing on an account 
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or whether one can be appointed for the 
entire period of the trust, as the statute 
covering the appointment speaks of “dur- 
ing the settlement of the estate’”’. 


Simply filing the annual account with 
the probate court gives the trustee no 
protection whatever. Apparently, some . 
trustees used to follow the practice of 
filing annual accounts in all cases where 
the trust was over $5,000, and to ask for 
hearings thereon each three years with 
notice to the current income benefici- 
aries. It was not customary to notify 
remaindermen. This practice has now 
changed to the extent of filing a list 
of the remaindermen for each hearing, 
enumerating those who would receive the 
fund if the trust were to terminate at 
such time and asking the court to send 
the registered mail notice to those per- 
sons. There is no general agreement 
on this practice, however. Presumably, a 
trustee may insist upon an annual hear- 
ing with notices to all parties interested 
and even where the trustee does not so 
request the local probate court may in- 
sist on such a hearing annually. 


Connecticut has a statute providing 
for public advertised notice and some 
trustees like to have this notice given 
to present and future income benefici- 
aries and to presumptive remaindermen 
each time there is a hearing. Under 
Section 1286e, cautious procedure on each 
hearing would seem to call for the ap- 
pointment of guardians ad litem for all 
minors or those under legal disability 
who are present income beneficiaries, a 
separate guardian ad litem for future 
income beneficiaries or remaindermen 
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who will apparently receive the fund and 
still another guardian ad litem for a 
third group, consisting of all unborn and 
undetermined remaindermen. This may 
sound cumbersome, but I understand 
that the probate judges hope that mem- 
bers of the family will serve as such 
guardians. 

Reopening a decree settling the ac- 
count of a testamentary trustee seems 
to rest in Connecticut upon proof of 
fraud or want of jurisdiction and the 
usual rule obtains that the decree can- 
not be the subject of collateral attack. 
There seems to be no procedure in Con- 
necticut for the informal settlement of 
a testamentary trustee’s account, either 
intermediate or final, as a substitute for 
the requirement of formal court account- 
ings and I understand that the informal 
method is used infrequently in practice. 

An excellent book on the Connecticut 
situation is Cleaveland’s “Probate Law 
and Practice of Connecticut’. 


Accounting costs seem to vary so wide- 
ly in New York, New Jersey and Connec- 
ticut, and even in different sections of 
the same state, that a general conclusion 
would be unwise without special re- 
search. 


Federal and state inheritance taxes will 
take $19,000,000 of the $30,000,000 left by 
the late Charles Steele, partner in J. P. 
Morgan and Company. Accounting showed 
a disbursement of $5,200,000 for state and 
$13,800,000 for federal taxes. When the 
éxecutors received the estate it totalled 
$30,472,461. 
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Franklin D. Roosevelt’s Trust 


IRECTLY or by implication, much 

has been said, and will be said dur- 
ing the coming months, about the back- 
ground of wealth, family position, and 
education of the Presidential nominees. 
The story of Wendell L. Willkie having 
been recently told, the following data, 
taken from the records of the Surro- 
gate’s Court of Dutchess County, N. Y., 
may therefore be of interest in connec- 
tion with President Roosevelt’s financial 
background. 

Franklin Delano Roosevelt was in his 
nineteenth year when his father died in 
1900, leaving a taxable estate of $713,- 
167.25, which did not include “certain real 
estate situate in the town of Hyde Park” 
devised to his mother Sara Delano Roose- 
velt, his brother, and himself. The trust 
of one-third of the residue, from which 
he received the income until his twenty- 
first birthday when he obtained the prin- 
cipal, was valued at $229,507.30. Mrs. 
Roosevelt was appointed sole Guardian 
of Franklin, the testator having express- 
ed the wish that he be “under the in- 
fluence of his mother.” 

Other benefits to the President are 
postponed until his mother’s death, at 
which time he will receive several par- 
cels of real estate (or the proceeds there- 
of), certain easements and other rights 
in land, one-half of the corpus of the 
trust (original value $229,507.30) of 
which Mrs. Roosevelt is the life benefi- 
ciary, and the plate and silver ware. 

The executors and trustees—decedent’s 
wife, son James, brother John, and 
brother-in-law Warren Delano, Jr., — 
were given authority to make such in- 
vestments “as they may deem safe and 
proper” and to “retain as part of said 
Trust Funds, investments I have made 
during my life, they to be in no manner 
liable or responsible for any loss, except 
through fraud or gross negligence. 

The will was executed in April, 1900, 
eight months before the elder Roose- 
velt’s death. 


At the annual meeting of the Association 
of Chicago Bank Women, Miss Irene Bliss, 
of Chicago Title and Trust Company, was 
elected president for the ensuing year. 
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HERE has recently been some sug- 

gestion that living trusts [in the 
State of New York] be placed under 
the jurisdiction of the Surrogate’s 
Court instead of, or in addition to, the 
jurisdiction of the Equity Division of 
the Supreme Court where they now are. 
This suggestion may have risen from 
a general feeling that the trust account- 
ing procedure under the Supreme Court, 
in its common application, is more 
cumbersome, slower, and possibly more 
expensive. Instead of being a rare 
occasion reserved for complicated and 
contested cases, it has become almost 
the usual thing for the Supreme Court 
Judge to appoint a referee to hear the 
parties and frequently to determine the 
issues. The referee’s fees, added to 
those of the Special Guardian, who 
would be required in any event, bring 
to a high level the costs which are 
beyond the control of both trustee and 
beneficiaries. 

The natural and inevitable result in 
the case of conscientious trustees is to 
postpone an accounting in many cases 
where early and frequent accountings 
would otherwise be desirable to both 
trustee and beneficiaries. No small 
part of trust department expenses may 
be traced to the compiling of extensive 
records and the storing of cumbersome 
files during the long intervals between 
court accountings under the common 
practice in New York. 


Frequent Accounting Desirable 


There has been a tendency in recent 
years for customers to establish agency 
and advisory accounts in preference to 
living trusts, though the character of 
services and greater responsibility pro- 
vided by a living trust relationship can- 
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not be duplicated by any agency, advis- 
ory or custodian service. 

The burden of proof that we have 
done a good job seems to be on our 
shoulders until we account and obtain 
intermediate or final discharge. The 
longer this period continues, the more 
difficult it becomes to fully explain the 
activities of the trustee in the light of 
changing conditions, and the added 
costs must in the long run be borne by 
those interested in the trust. So it 
seems clear that frequent accountings 
would be desirable from the standpoint 
of all concerned. 

As distinguished from trusts under 
Wills, the creator of a living trust lives 
on long after you assume your duties 
as trustee. In fact, he often acts as 
co-trustee or retains the power to direct 
investments. The average results may 
be most satisfactory but one or more 
securities may have fluctuated the 
wrong way. Though the settlor be 
eminently satisfied with our efforts as 
trustee, we are prone to forget that an 
accounting postponed until forced by 
the death of the settlor will be made to 
parties other than the settlor and with- 
out the reassurance of the settlor’s ap- 
proval. Such other parties may be un- 
known to us, unsympathetic with the 
problems faced by trustees and have no 
intimate appreciation of the difficulties 
of investment conditions in the period 
covered or the successes achieved to- 
ward offsetting the less fortunate items. 


Substitute Beneficiaries No Solution 


In casting about for an economical 
means to settle trustee’s accounts in 
revocable living trusts, it was suggested 
that possibly an amendment to change 
the beneficiaries to one or more adults 
who would join in the informal settle- 
ment of the trustee’s account, would 
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suffice to bind all parties even though 
a later amendment reinstated the ori- 
ginal dispositive arrangement. An ex- 
ploration of this idea by counsel, how- 
ever, brough forth the startling fact 
that there may be a doubt as to whether 
even a court accounting with all parties 
represented directly, or by Special 
Guardian, would have any binding ef- 
fect on beneficiaries added by any sub- 
sequent amendment. 

Such later beneficiaries are likened 
to the recipients of trust property by 
powers of appointment under Wills, 
where it is well settled that such ap- 
pointees take under the original Will 
granting the power. Hence newly 
named beneficiaries are, in the contem- 
plation of the law, beneficiaries of the 
trust from the date of its creation. 

The rule that beneficiaries who have 
consented to or ratified an unauthorized 
or doubtful act of the trustee cannot 
thereafter question the propriety of 
such act, is founded upon estoppel to 
assert against the trustee any rights 
arising out of the unauthorized act, 
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rather than upon an extinguishment 
of the trustee’s obligation to the bene- 
ficiaries. An estoppel may be asserted 
only against the person from whose act 
it arises and his successors in interest. 
It would seem clear than no estoppel 
on the part of the beneficiaries of the 
trust could preclude the raising of ob- 
jections by other beneficiaries after- 
ward named by the settlor. 


A full and satisfactory settlement of 
the trustee’s accounts might be effect- 
ed, of course, by the outright use by 
the settlor of his power to revoke the 
trust. A new trust could be created 
after the revocation, on the same terms 
and for the same persons as the ori- 
ginal trust. This would, however, in- 
volve the payment of transfer taxes on 
stocks and bonds as well as other ex- 
penses which prohibit such procedure 
for all but exceptional cases. 


Release by Trustor 


An alternative procedure for the set- 
tlement of such accounts without re- 
course to the courts, is for the settlor 
to add to the trust agreement, under 
his power. to amend, a paragraph auth- 
orizing himself as settlor to settle the 
accounts of the trustee at any time. 
This paragraph may read as follows: 


“The Settlor shall have the power, at 
any time and from time to time during 
his lifetime, by an instrument in writing 
signed by him and delivered to the Trus- 
tees, to settle the account of the Trustees, 
and to release and discharge the 
Trustees of and from any and every 
claim, demand, reckoning and _ liability 
of every name and nature whatsoever, 
arising from or in any manner connect- 
ed with this Indenture or the trusts by 
this Indenture created or the adminis- 
tration of said trusts; and every such 
release and discharge shall be conclusive 
and binding upon all persons at any time 
interested under this Indenture in its 
original form or in any amended form.” 


On a day subsequent to the above 
amendment the settlor will execute a 
formal approval of the accounts of the 
trustees and release and discharge them 
for all acts to date. 
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Such an arrangement for the settling 
of trustee’s accounts is not based on 
estoppel except as to the settlor him- 
self. It is based rather on the fact as 
noted in many cases that the creator 
of a trust has the “right to select the 
agents by which his bounty should be 
distributed and to impose the terms 
and conditions under which it should 
be done.” He has power to limit the 
rights of those who are the benefic- 
iaries of his bounty and to release the 
trustee. 


For All New Trusts 


In adapting this procedure to par- 
ticular accounts, it would also seem to 
be satisfactory for the settlor to grant 
the power to settle the trustee’s ac- 
counts to others connected with the 
trust, for example, the adult benefici- 
aries who from time to time may be 
entitled to receive the income. The 
form of the paragraph may also be ex- 
panded to indicate that the settlement 
of such an account shall have the same 
force and effect as a judicial settlement 
by a judgment of a court of competent 
jurisdiction. 


There is no reason why such a power 
should not be included in the original 
trust agreements of both revocable and 
irrevocable trusts. In fact, I wonder 
whether it would not be advisable to 
insist upon including such a paragraph 
in every new trust agreement in which 
we are asked to be trustee. It is likely 
that our customers have too little ap- 
preciation of the trustee’s rights and 
duties with respect to accountings and 
the inclusion of this clause in the agree- 
ment would serve to bring this desired 
information to their attention. 


No doubt attorneys will want to study 
this procedure before approving of it 
as a general practice and may be skep- 
tical should they find no case in which 
this exact method is tested in the 
courts. However, cases may be cited 
which build up composite evidence to 
commend the procedure and it has been 
adopted as standard practice by at least 
two New York City trust companies. 
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New Life Insurance Trust Council 
in Cleveland 


The Life Underwriters Trust Officers 
Club of Cleveland, commonly known as 
“Lutoc”, has changed its name to the 
Life Insurance Trust Council of Cleve- 
land. The decision to change the name 
was reached in order to align the club 
more completely with the Life Insurance 
Trust Council movement throughout the 
country and to bring the club the many 
advantages inherent in the national pro- 
gram adopted by the National Associa- 
tion of Life Underwriters and the Trust 
Division of the American Bankers Asso- 
ciation. A. F. Young, vice-president and 
trust officer, National City Bank of 
Cleveland, is president of the council; 
Charles C. Dibble, Special Agent, North- 
western Mutual Life Insurance Company, 
is vice president; Edward S. Steeb, In- 
surance Trust Officer, Cleveland Trust 
Company, is secretary and treasurer. 








How Can Directors Direct Best 


FRANKLIN B. KIRKBRIDE 


WAS fortunate in 
my first Board of 
Directors, to say noth- 
ing of those I have 
known since. My ear- 
liest contacts resulted 
from the fact that I 
had charge of the vault 
which contained the 
trust department se- 
curities. That was be- 
fore the days of audits by certified public 
accountants, and the semi-annual exam- 
inations of the assets of the trust depart- 
ment, which included stocks, bonds and 
other items, were occasions of real im- 
portance. The Board acted as a Com- 
mittee of the whole, one director being 
chairman and responsible for the exam- 
ination, while the rest of the Board 
helped count the securities and checked 
the items in the asset books. (Those 
were the days when we were still using 
a single entry system of bookkeeping.) 
The directors were, most of them, 
elderly men, Col. Alexander Biddle, An- 
thony J. Antelo and Edward H. Coates 
heading the list. I exclude that unique 
character George W. Childs, owner of 
the Philadelphia Public Ledger, for he 
did not loom as large as the others, either 
in man hours at the company office, 
or in weight of counsel, for at that time 
his chief hobby was giving cups and sau- 
cers to the stream of pulchritude that 
sought him out at his office, just off In- 
dependence Square. 


HE examinations were held in the 

big directors’ room, facing on Chest- 
nut Street, in the shadow of Indepen- 
dence Hall. There, a row of small tables 
along the street front and the big direc- 
tors’ table in'the center were arranged so 
that each director could have room for an 
asset book and an armful of stocks and 
bonds, which a clerk, duly assigned for 
that purpose, would help him count and 
verify. One director, scion of a. noble 
house, sometimes had to be screened off 
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and became the object of my especial 
solicitude. The books assigned to him 
were always checked neatly and his ini- 
tials were always found on the proper 
spot on the inside back cover. He got his 
“per diems” just like the rest. How 
well he earned them, is not for me to say. 


After I had a chance to rearrange the 
stocks and bonds and put them in port- 
folios, the examinations went much 
faster, to the irritation of the older, 
retired directors and to the satisfaction 
of those who were less care free. 

It was amazing, in those days, how 
much time and thought some of the 
directors gave us. In the case of Mr. 
Antelo, it was almost “‘ten to three”, and 
if he was not sitting at the president’s 
desk, it was at mine or that of some 
other victim of his time-consuming gen- 
erosity. While one had to be alert that 
customers were not scared off, the pres- 
ence of one or another of those elderly 
directors did often give an opportunity 
to discuss, before closing, transactions 
that were difficult to decide, and I wel- 
comed the ready access to experience and 
constructive criticism that was mine for 
the asking. The little group of regulars 
that lunched daily with the president was 
likely to be swelled by one or another 
member of the Board and so there was 
a pretty steady contact by the group 
with current happenings, in addition to 
the more formal reporting at Finance 
Committee and Board meetings. 

If a good lunch, if a sip of limeade in 
the president’s room, if clean, new bills 
in exchange for personal checks, if a 
hundred and one little favors supplement- 
ed the gold pieces which were slipped 
into outstretched hands after directors’ 
meetings and the checks which in a 
solemn ceremony were distributed after 
the semi-annual examinations were “per- 
quisites” of office, they were earned many 
times over and the value of the Board 
of Directors could not be measured in 
terms of material reward. 
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IMES have changed, however, since 

those days in the early eighteen hun- 
dred and ninety’s. Size has become dom- 
inant. Red tape and regulation has in- 
evitably, with growth, pushed aside vol- 
untary effort. Has the conception of 
trusteeship on the part of directors kept 
pace with the times? Has the sense of 
honor, of obligation, of duty, been shar- 
pened or blunted meanwhile? I some- 
times wonder what directors are for any- 
way, now that “organization” has al- 
most robbed “character” of its chief 
significance. 


Consider how they do it in Sweden. 
Read the following words, which are 
fresh from Stockholm. They are from 
the pen of Lennart Larsson, whose high 
character and wise judgment need no 
praise of mine to his large group of 
enthusiastic American friends. Consider 
them in the light of American experi- 
ence. 


“In regard to the compensation and du- 
ties of Directors of Swedish Companies, I 
can say that a remuneration for a Director 


is taken for granted in the Swedish Com- 
pany Law. The amount, which must be 
voted and decided upon at the ordinary Gen- 
eral Meeting of Shareholders, is divided 
amongst the Directors as they see fit. Gen- 
erally the Chairman of the Board of Direc- 
tors gets a honorarium two or three times 
as large as that of the other Members of 
the Board. As a rule the Managing Direc- 
tor (President), if he is a member of the 
Board, does not receive any special com- 
pensation for his services on the Board of 
Directors. He is considered as a paid of- 
ficer of the Company and often receives a 
bonus on the net profit, exclusive of his sal- 
ary. The remuneration of Directors of 
course differs in accordance with the size 
of the Company. In large corporations, 
such as the big banks, insurance companies, 
large industrial concerns &c. the honorarium 
of an ordinary directorship amounts from 
Kronor 6,000 to 12,000 annually. In small- 
er Companies from Kr. 600 to Kr. 3,000 
may be considered as a rule. [A krona 
equals about 45c in U. S. dollars at par.] 

“In a few corporations a system of bonus 
in addition to the fixed remunerations is al- 
lotted to the Directors, but this system is 
gradually going out of practice. 

“The responsibility of a Director is clear- 
ly laid down in the Swedish Company Law. 
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A Director is responsible for the affairs of 
the Company as against the Shareholders 
and also towards the Creditors. In other 
words, a Director must independently pro- 
cure information about the affairs of the 
Company and more especially convince him- 
self about the correctness of the Balance 
Sheet. These duties are looked upon as 
formalities only, but this is not the mean- 
ing of the Law. The Kreuger swindles 
made it clear with rather drastic examples 
that the duties of a Director should not be 
considered as formal ones only. A number 
of once very prominent men had to pay 
heavily for their thoughtlessness; prison 
and in some cases large amounts for dam- 
ages were meted out to them. In nearly 
every case the basis for their conviction 
was that they had not followed the affairs 
of the Company and signed Balance Sheets, 
of which they knew nothing. The respon- 
sibility of a Director in a Swedish Company 
begins and ends with the Balance Sheet, 
for the correctness of which he is respon- 
sible. He is also responsible for the facts 
and data circulated to the Shareholders and 
the Public in case of an increase of the 
Share Capital of the Company. 

“An equal measure of responsibility falls 
upon a Revisor (Auditor) of a Swedish 
Company. A rather curious fact is that a 
Revisor is paid much less than a Director 
of a Company, unless he is a Public Ac- 
countant, in which case of course he has a 
word to say about his remuneration. The 
Swedish Law does not stipulate that a Pub- 
lic Accountant must be employed, but in all 
large Corporations it has been made a prac- 
tice that a “Chartered” Accountant is elect- 
ed at the General Meeting of Shareholders. 
The idea on which the Law is made is that 
a Revisor should be considered as a Trustee 
of the Shareholders and chosen from 
amongst them.” 








WaxXaHaChie Letter 





T always used to puzzle us, down this 

way, when somebody insinuated that 
trust companies, though admirable institu- 
tions, were perhaps a mite short on the 
spirit of enterprise. 

It doesn’t any more. 

Here for three months or more the 
Yankees (New York American League 
Baseball Club, to you) were admitted- 
ly for sale; and not one single trust com- 
pany, so far as we know, even looked 
’em over. And this at the very time when, 
as exclusively pointed out in this column, 
baseball has become one of our most promis- 
ing fields for fiduciary service. Why, the 
Yankees would be worth every cent of 
$6,000,000 (or whatever the price is) to any 
trust company, just to have a ball club to 
practice on. Enterprise? Phooey! 

* ok * 

ND don’t try to tell us different! Why, 

look at the standings of the clubs in 
the National League! Who’s near first 
(or was when this was written)? Who 
but the Brooklyn Trust Company! (We 
mean the Dodgers of course; in trust with 
the Brooklyn Trust Company.) Yes, we 
know the First National Bank of Chicago 
(that is, the White Sox) is down around 
fifth place; but it was only a few months 
ago the trust department took them over. 
Give ’em time, boys. 

* * * 

=. been chewing one topic pretty 
‘ thoroughly, back and forth around 
the cracker barrel in the last month or so; 
maybe some of the rest of you’d like to bite 
into it. It all started when J. Howard 
Pew, president of the Sun Oil Company, 
told the Congress of American Industry 
that we must keep free enterprise, because 
the Continental Congress failed to grasp 
the possibilities of John Fitch’s steamboat; 
Napoleon couldn’t see any good in Robert 
Fulton’s submarine; Daniel Webster was 
skeptical about the value of railroads (how 
his shade haunts us yet); and General 
Grant didn’t believe anybody would ever 
want to use the telephone. (Ulysses should 
hear our secretary some day in the last 
fifteen minutes before lunch-time, or just 
before five!) 

Now our admiration for free enterprise 
is little if any more temperate than Mr. 
Pew’s; and we think he has a nice oil com- 
pany, too. But we can’t make out how 
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much help the free enterprise system really 
gets out of this kind of argument. Because 
it sticks in our mind that not a single one 
of the private enterprises of his time — 
bankers, shipping men or whoever—could 
see anything in John Fitch’s steamboat, 
either; that it took pretty near a hundred 
years for anybody to take the submarine 
seriously; that there were plenty of private 
enterprises who were just as sure as Daniel 
Webster that the railroads would come to 
no good; and that Alexander Graham Bell 
hadn’t any easy road to secure private- 
enterprise backing for the telephone. And 
that there are trust company executives still 
living who refused flatly to risk any of their 
own money in airplane or radio promotions. 

Government has enough to answer for 
without being loaded with all the blame for 
the general lack of imagination of human- 
ity at large. 

* * * 

HE period for reviewing annual re- 
ports is probably over; but one turned 
up the other day. We’ll admit to a faint 
suspicion as to its authenticity. Unfortun- 
ately, the document is too long for com- 
plete reproduction, but a few quotations 

may be of interest. 

“Your officers are glad to report business 
over the last year has been vastly improved. 
In fact we almost broke even. 

“Under the new policy, 70 percent of 
our officers have cut their fretting down to 
86% percent for the complete fiscal year. 

“The company has appointed a vice pres- 
ident in charge of Nervousness, a vice 
president in charge of Apprehension, and 
two vice presidents in charge of Grave Mis- 
givings. 

“Please notify the company of any rhange 
in address, so that you may be kept in touch 
with all bad news.” 

oK * * 


N example of free enterprise in will- 

making floated in the other day from 

Washington, D. C. How’d you like to be the 
executor under this provision? 

“TI give and bequeath to each one of my 
cousins living at the time of my death irre- 
spective of remoteness of the relationship 
and irrespective of whether his or her par- 
ent cousin may be living, $1,000.” 

There have only been 5,000 claimants to 
date. Yes; the spirit of free enterprise is 
declining. 


Modernization For Profit and Protection 
Quicker Turn-Overs in Well Repaired Property 


I. J. HARVEY, JR. 
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HE banks of America, so we are 

told, own, control, or manage more 
than 400,000 property units with an ap- 
proximate total value in excess of 20 bill- 
ion dollars. These property units (which 
incidentally do not include banking off- 
ices) whether acquired by choice or force 
of necessity must be so managed and 
maintained as to protect investments and 
to make a profit. 

These figures point squarely to the fact 
that bankers are perhaps America’s most 
important group of landlords .. . that 
bankers, whether they like it or not, are 
definitely in the real estate business. 

How best to manage, preserve and pro- 
tect such an important investment of 
funds (no matter whose funds they may 
be) is a real problem facing individual 
banks and the entire banking profession. 

I do not profess to know the complete 
answer. I can offer no astounding cure- 
all. But if these 400,000 or more prop- 
erties are anything like the rest of the 
property owned in this country it is a 
more-than-safe bet that well over 50% 
of them are in dire need of moderniza- 


Before asbestos siding was applied 


tion. As a matter of fact, the average 
bank-controlled property probably does 
not come into the possession of the bank 
until it is in poor condition. 

In other words, call it what you will, 
modernization, property improvement, 
renovation, remodelling, or just plain re- 
pair, it undoubtedly is the one most im- 
portant factor in the protection and pre- 
servation of the 20 billion dollars invest- 
ed in these bank controlled properties. 


Three Types of Modernization 


ROPERTY modernization can be 
roughly classified into three broad 
groups by type, as follows:- 

1. Exterior remodelling and repair. 
(Roof, walls, major architectural alter- 
ations and landscaping). 

2. Interior modernization. (Extra 
rooms in basement and attic, removal 
or addition of partitions to improve room 
plan, painting and papering). 

38. Re-equipment of utilities. (Mod- 
ernization of electrical, plumbing and 
heating systems, new heating, plumbing 
and kitchen equipment). 


After asbestos siding was applied 














Face Lifting 


OR its effect on the prospective ten- 

ant and the prospective buyer, the 
first group of property improvements... 
the “face-lifting” operations ... are un- 
doubtedly the most important. First im- 
pressions, we are told, are lasting, and 
certainly a worn, drab, unsafe roof and 
dingy, neglected sidewalls do not create 
a very favorable impression. 

No other single part of a house so in- 
fluences its general appearance as does 
its roof. It is essential, of course, that 
a roof furnish protection from all sorts 
of weather but it is equally important to 
the owner or manager of a residential 
property that the roof be colorful, mod- 
ern and attractive. 

Asphalt shingles and roofing materials 
on the market today are ideally suited 
to the modernization of both residential 
and business property improvement. The 
shingles in particular are colorful, attrac- 
tive, long-lived, fire-resistant and dur- 
able. They are offered in a sufficiently 
wide range of colors and styles to blend 
with any type of house and architectural 
scheme. They can be applied right over 
the old roofing material without the dirt 
and litter occasioned by the use of re- 
roofing materials which require that the 
old roofing be removed. 

In the field of renovated materials for 
sidewalls, the building industry has made 
extraordinary progress in the past few 
years. Asphalt sidings which closely re- 
semble expensive face brick have been 
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developed. Fireproof, permanent asbes- 
tos-cement sidings, beautifully textured 
to simulate age-mellowed wood shingles, 
have deservedly gained a phenomenal 
acceptance by the trade and the home 
owning public alike. 

Both of these types of re-siding pro- 
ducts ean be applied right over old side- 
walls. And in both cases their economy 
is obvious since they never require paint 
to preserve or protect them. Their first 
low cost is self-liquidating in reduced (or 
eliminated) painting and repair bills. 

In most instances, re-roofing and re- 
siding will work sufficient wonders to 
bring an ailing property back to virile 
life again. In other cases, (particularly 
if the property was born in the unfor- 
tunate “ginger-bread” period of Amer- 
ican architecture) major alterations 
may be required with the assistance of 
a competent architect. The elimination 
of an old-fashioned porch, cutting back 
heavy overhanging eaves, the addition 
of a sun room, are typical of the opera- 
tions that can make an obsolete property 
more modern and attractive. 

It is important, too, that a modernized 
property be given a proper and flattering 
setting. Don’t neglect the lawn and 
shrubbery as an integral part of exterior 
renovation. This may consist merely of 
“tidying-up” the premises but it is an 
important point that is too often over- 
looked. 


Interior Modernization 


NUSED attic and basement space 

. about 20% of the usable space 

in a house... represents an investment 

in labor and materials that brings no 

return. With today’s latest developments 

in insulating boards and wall boards of 

various types these unused spaces can be 

economically transformed into extra liv- 
ing and recreational quarters. 

The public resistance to “dry wall’ 
construction (that is, wall board instead 
of lath and plaster) is fast disappearing. 
Modern wall boards are easy to handle, 
attractive in factory-supplied finishes, 
economical in both material and labor 
cost and they can be readily repainted to 
suit any decorative preference. 









Where there is no active demand for 
five and six room houses, for example, 
the addition of one or two additional 
bed rooms built into waste attic space 
may bring a house into the range of 
desirable properties for either rent or 
sale. Plumbing lines are often located 
in such a way that a third floor bath- 
room can also be added economically. 


Insulation 


TTIC rooms serve to introduce a hid- 

den home improvement which es- 
capes the three broad classifications into 
which I have arbitrarily grouped all 
modernization work. This one is neither 
exterior, interior nor equipment. It is 
insulation. 


As you have no doubt discovered in’ 


managing properties, America has be- 
come distinctly “insulation conscious.” 
Unquestionably, adequate house insula- 
tion performs an important and highly 
desirable function. Unquestionably, too, 


insulation makes properties more rent- 
. greatly increases 


able, more salable. . 
their value. 

There is a wide variety of insulating 
materials commercially available today. 
They can be roughly classified into two 
groups—structural insulation and non- 
structural insulation. The structural 
type . .. insulation board, insulating 
wallboards and insulating lath... serves 
a dual function. It both insulates and 
builds at the same time. Non-structural 
insulation, consisting of the various fill, 
blanket, bat and metallic types, merely 
insulates without adding to the struc- 
tural strength of a building. 

Because insulation board and insulat- 
ing wall boards perform a dual function, 
they are ideal remodelling materials. In 
building attic rooms, for example, insu- 
lation board adds strength and rigidity 
to the house, provides a finished surface 
so pleasing that it does not even require 
paint and supplies needed insulation as 
well. 

Perhaps the most versatile and effec- 
tive of the “fill” types of insulation is 
rock or mineral wool. As its name im- 
plies, it is a wool-like product actually 
made from molten rock. Hence it is both 
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fireproof and permanent. It can be ap- 
plied with equal facility in walls and roof 
in either old or new construction. In 
existing structures, it can be installed 
pneumatically by machine in inaccessible 
areas or by hand in accessible areas 
such as open attics. 


Insulation provides year ’round com- ° 
fort ... it keeps heat where it belongs 

. . outdoors in summer, indoors in win- 
ter. It reduces heating costs to such an 
appreciable extent that it actually pays 
for itself in a relatively few years. 

The addition of extra attic rooms 
makes insulation almost a necessity, par- 
ticularly in the hot summer months. 


The Game Room Vogue 


ETURNING to the subject of In- 

terior Modernization, let us con- 
sider the opportunity presented by waste 
basement space. Smart builders long ago 
discovered that the introduction of just 
one appealing feature actually sells 
houses. Known variously as “whoopee” 
room, game room, “rumpus” room or 
(more decorously) as an extra living 
room, a finished spot for recreation and 
entertainment in the basement is just 
such a selling feature. 


Basement game rooms have enjoyed 
an ever increasing vogue in recent years. 
They are economically installed, simpli- 
city and a semi-finished or somewhat 
rough appearance apparently adding to 
their appeal. Here again modern wall 
boards are ideally suited. 


Dry, unused basements with ample 
head room can be put to work profitably. 
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A game room may be just the proper 
prescription for an ailing property. 

Other salable types of interior mod- 
ernization include new closets, the con- 
version of antiquated pantries into up- 
to-date breakfast nooks, the installation 
of downstairs lavatories and a host of 
others. 


Modernization Pays 


HE modernization of residential, 

business and farm properties pays 
dividends. It protects and preserves the 
investment. It produces profit. The 
files of banks, realtors, manufacturers 
and building trade papers are literally 
full of “case histories” which substan- 
tiate these statements. 

Analyze your properties in terms of 
their salable features. One easy method 
is to stand across the street and get a 
“prospect’s eye view” of each house. 
How does it look to you? Shabby, ne- 
glected and completely unattractive? Or 
up-to-date, substantial and inviting? 


In planning your modernization work, 
be just enough of a showman to do the 
most readily apparent, the most spectac- 
ular things first. Make all necessary im- 
provements, of course, but if you are 
faced with a choice due to expense lim- 
itations, choose the improvements that 
will make the best and most forceful 
impression. 

It is entirely conceivable, for example, 
that a bright, colorful new roof, or sub- 
stantial looking new sidewalls is all an 
inactive property needs to make it a 
producer. 
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It has been said that progress in every 
modern industry depends upon technical 
research to improve old products and to 
develop new ones. The building industry 
(some of its critics to the contrary) has 
made remarkable progress in these terms 
in recent years. Research laboratories 
conducted by all the larger manufac- 
turers have been going about their busi- 
ness quietly producing many new and 
definitely useful building materials, con- 
stantly improving old ones. 


As an industry we have been either too 
modest or too inarticulate to present the 
story of our progress forcibly and prop- 
erly to the public. To you, who have 
the great responsibility of managing and 
maintaining properties.worth more than 


‘20 billion dollars, I recommend a thor- 


ough investigation of the many remark- 
able modernization materials available 
for your use today. 





Call For Real Estate Tax 
“Ceiling” 


Representatives of the country’s real es- 
tate interests, including the National Assn. 
of Real Estate Boards, the National Assn. 
of Building Owners and Managers, the Na- 
tional Grange, the Mortgage Bankers Assn. 
and the National Apartment Owners Assn., 
meeting in Washington, have set up a new 
organization known as the National Con- 
ference of Real Estate Taxpayers, to work 
for a program adopted by the initial con- 
ference meeting a short time ago. Ex-Gov- 
ernor Myers Y. Cooper of Ohio is chairman 
of the Conference. 


Resolutions adopted by the Conference 
call for a “constitutional or binding statu- 
tory” limitation on the aggregate of all 
taxes which may be levied against any par- 
cel of real estate, “as a means of forcing 
a wider distribution of the costs of govern- 
ment over other forms of wealth and in- 
come;” and a “vigorous, continuous effort” 
for economy in government. Other resolu- 
tions call for relieving real estate of pri- 
mary responsibility for the costs of educa- 
tion; more equitable assessment methods; 
relating property taxes directly to property 
income; and similar legal or administrative 
changes. 
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N connection with trust properties, 

one of the most important features 
of the insurance arrangements for banks 
is provision for automatic coverage along 
various lines. There is a crying need 
for a broader market for Errors and 
Omissions, or automatic, fire protection 
for banks throughout this country, under 
an underwriting schedule and with a pre- 
mium base that are within reason. Some 
banks already have rather broad insur- 
ance of this sort. Many of the banks 
which are not properly protected are not 
aware that even a limited market for 
such indemnity does exist. 


This situation offers our fire under- 
writing companies a challenge to provide 
our banks with this very much needed 
protection at a cost which they can afford 
to pay. Such underwriting may have to 
be, and doubtless will have to be, to some 
extent arranged on a good faith basis, 
but we hope that that condition will not 
prove a stumbling block. If a sizeable 
market is to be developed among our 
banks for this sort of insurance protec- 
tion a better contract will have to be de- 
vised by the underwriters. 


In connection with the administration 
of estates and the operation of proper- 
ties in any fiduciary capacity a bank is 
likewise deeply concerned with other 
lines of insurance affecting such proper- 
ties, such as workmen’s compensation, 
public liability coverage, simple explo- 
sion and boiler insurance. In addition, 
direct, contingent, and hired car auto- 
mobile liability insurance are another 
group of coverage essential to most banks 
in their operation of fiduciary proper- 
ties. 


Some of these situations involve cov- 
erage for the bank’s own account. In 
other instances an adaptation is requir- 
ed of the customers’ insurance to pro- 
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tect all interested parties. For example, 
contractor’s and sub-contractor’s policies 
frequently come into play, whether deal- 
ing with bank owned or bank operated 
properties. A trust institution should 
not take chances with regard to its in- 
demnity under the insurance which out- 
side contractors merely report that they 
carry. As far as the coverage goes, cer- 
tainly “seeing is believing”’. 


Extension of Corporate Trust Insurance 


Turning to the Corporate Trust end, 
one phase of customers’ insurance is the 
fire insurance in connection with real’ 
properties pledged as collateral to the 
trustee, in connection with a corporate 
indenture bond issue. Fire insurance 
so far is about all that it has been cus- 
tomary for trustees or corporate mort- 
gagees to require, and for the bond in- 
dentures to specify, as evidence of in- 
surance of the physical collateral secur- 
ity underlying such loans. 


But I should not be surprised if in the 
years to come we should find provisions 
in indenture forms for other types of in- 
surance, as well, for the safeguarding 
of the bondholder’s interest in the 
pledged properties, such iasurance, for 
example, as Use and Occupancy coverage 
(by whatever name designated) or, 
where necessary, rental or leasehold cov- 
erage, and sprinkler leakage, windstorm, 
explosion, public liability and possibly 
other types of insurance under circum- 
stances which warrant them. The trend 
of the times seems to throw added re- 
sponsibility upon the corporate fiduciar- 
ies and, as a consequence of this, it may 
become necessary some time in the future 
for trust institutions to require on behalf 
of the mortgage bondholders evidence 
of insurance protection beyond thé mere 
fire insurance generally called for in the 
past, for the safeguarding of the proper- 
ties pledged by the borrowing customers. 
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Any such supplemental insurance pro- 
tection carried for the collateral proper- 
ties serves not only to protect the loaning 
institutions and the borrowing corpora- 
tion’s bondholders, but helps to preserve 
the equity of the shareholders of the 
debtor corporation. 


The customary requirement of mort- 
gagees for the affixing of the Standard 
Mortgagee Clause to the mortgagors’ 
policies of fire insurance, and possibly 
allied lines of coverage, placed with com- 
panies satisfactory to the mortgagee, is 
another instance of the proper adapta- 
tion of customers’ insurance to a situa- 
tion where, for business reasons, both 
the insurer and the insured are vitally 
interested in protecting the position of 
the bank as a fiduciary institution. The 
mortgagee finds itself in a position where 
it cannot possibly keep an eye on the in- 
sured properties nor control compliance 
by the named insured with the various 
policy terms. This Standard Mortgagee 
Clause, which is in effect a separate and 
distinct contract between the insurance 
underwriters and the mortgagee, makes 
protection of the lender’s interest both 
possible and effective. 

ee 0 

The Securities and Exchange Commission 
disclosed last month a gift of stock totaling 
$7,650,000 from S. S. Kresge of Detroit to 
the Kresge Foundation. The gift was one 
of the largest reported in several years and 
taxes of not less than $2,600,000 will be 
involved, Treasury experts estimated. 

Another large gift listed was that of 
Samuel H. Kress of New York who gave 
over one million dollars to the foundation 
bearing his name. 
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Protection Against Liability 


By the happening of the contingency up- 
on which a trust agreement depends, the 
bank may find itself managing a hotel, an 
apartment house, a public utility or a man- 
ufacturing business. The bank’s legal and 
moral responsibility may attach even be- 
fore the bank knows that it is responsible. 
The bank as trustee may be liable for losses 
due to inadequate insurance, losses which 
it cannot recoup from the property con- 
stituting the trust. 

Not only must the bank be conversant 
with the types of insurance needed but the 
insurance must protect the bank and the 
trust estate properly. The trustee is or- 
dinarily liable to third persons to the de- 
gree to which it would be liable if the trust 
property were its own, and it is entitled 
to exoneration from the trust property only 
if its liability occurs in the proper exer- 
cise of the trust and without personal fault 
of the trustee. Ordinarily a third party 
cannot recover at law from the trust proper- 
ty but must look to the trustee. In equity 
the third party who cannot recover from 
the trustee will ordinarily be permitted to 
recover from the trust property to the ex- 
tent to which the trustee is entitled to 
exoneration. 

It is obvious that the insurance should 
be so written that it will cover actions in 
law and in equity both against the bank 
and the trust property. It is equally ob- 
vious that upon payment of a loss the in- 
surer should not be subrogated to the 
trustee’s right of exoneration. 

Except as modified by statute or ordi- 
nance, liability for the safe condition of 
premises is predicated almost entirely upon 
the right of control. For example, the les- 
see and not the owner is ordinarily legally 
liable for the condition of premises leased 
in their entirety, unless by the terms of the 
lease the owner has agreed to keep the 
premises in repair. When the mortgagee 
takes an assignment of rents and agrees 
to make repairs, or when the mortgagee 
takes possession under foreclosure proceed- 
ings, the mortgagee has the right of control 
and may be legally responsible for the con- 
dition of the premises. 

Obviously the bank should insure against 
liability in connection with premises over 
which it acquires in any manner some de- 
gree of control_—E. W. Sawyer, attorney, 
National Bureau of Casualty and Surety 
Underwriters, before Massachusetts Bank- 
ers Assn. Convention, May, 1940. 









A Practical Guide for Checking Wills 


WALTER KENNEDY 


Vice President and Trust Officer, The First National Bank of. Montgomery, Ala.; 
Member, Montgomery Bar Assn. 


T IS difficult for an attorney to re- 

member to get all of the essential 
facts for drafting a will unless some 
systematic procedure is followed. Many 
attorneys maintain a “reminder list” to 
check over with the client at the time 
of receiving instructions. After the 
will has been prepared, it should again 
be checked against the “reminder list” 
to see that nothing has been overlooked. 
A sample guide for checking wills that 
has been used and found practical is 
outlined below. 


I. Name of Testator: 


1. Has testator’s full name been used and 
spelled correctly? 

2. Has testator signed his name as writ- 
ten in first paragraph of will? 

II. Residence: 

. Is testator’s domicile in this state? 

2. Does testator own property in other 
states? If so, is it advisable to name 
executors to act in those states? 

. Does testator own real estate in other 
states, and if so, has the will been exe- 
cuted as to be in conformity with the 
requirements of those states? 


Debts and Funeral Expenses: 

. Does will contain a formal direction 
for the payment of debts and funeral 
expenses? 

. Are there any debts which testator de- 
sires shall be forgiven? 

. Does testator desire that securities or 
other property given to children during 
testator’s life shall be considered ad- 
vancements? 


. Disposition of personal effects, jewel- 
ry, clothing, silver, household furniture 
and furnishings, automobiles and ac- 
cessories : 


. Is specific bequest made to prevent 
necessity for sale and possible sacrifice 
of such articles? 


Reprinted in part from The Alabama Lawyer, 
for April, 1940, with permission of the author. 


. Has provision been made for distribu- 


tion of these articles in the event spe- 
cific legatees predecease testator? 


. Is the executor given discretion to de- 


termine what articles are included in 
this item? 


Disposition of Real Estate: 


. Has provision been made for maintain- 


ing home for widow, or during minor- 
ity of children? 


. If home is to be maintained for widow 


or children, does will recite from what 
source taxes, insurance, repairs, up- 
keep, assessments, etc., ane to be paid? 


. Has power been given executor to sell, 


mortgage, lease or exchange any real 
estate? 


. Has executor been authorized to sell 


real estate without order of court? 


. If real estate is specifically devised, 


does will clearly set out that devisee 
is to take the property subject to any 
encumbrance; or does testator desire 
encumbrances to be paid out of the 
general estate? 


. Is real estate devised to any unincor- 


porated association which is unable to 
hold title to or own real estate? 


. If real estate is devised to a religious, 


charitable, or other corporation, has 
the correct corporate name been used 
to designate the devisee? 


Disposition of property over which 
power of appointment is held: 


. Has power of appointment been exer- 


cised by specific reference to instru- 
ment conferring power or to the prop- 
erty to be disposed of? 


. Has due care been exercised to avoid a 


VII. 
4, 


violation of the Rule Against Per- 
petuities in exercising power of ap- 
pointment? 


Mentioning Children: 


Has testator mentioned his children, 
including any children that may be 
born after the execution of the will? 


. Has testator mentioned the descendants. 


of his deceased children? 
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3. 






VIII. 









IX. 
















XI. 














XII. 























Does testator desire adopted children 
or adopted grandchildren to share 
equally with children of the blood? 


Charitable Provisions: 
Does testator desire to make chari- 
table, educational or eleemosynary be- 
quests? 


Payment of Death Taxes: 

Has provision been made, if testator so 
desires, that all inheritance, estate, 
transfer, and succession taxes, assessed 
by U. S. Government or any State of 
the Union, or any foreign government 
against testator’s estate or against 
any legatee or devisee named in the 
will, shall be paid out of the principal 
of the residuary estate? 


Executors Bond: 
Does testator desire that the executor 
shall not be required to furnish bond? 


Attestation Clause: 

Does attestation clause recite that will 
was signed, sealed, published, and de- 
clared by testator to be his last will, 
and testament, in the presence of the 
witnesses, and that the witnesses at 
his request, and in his presence, and 
in the presence of each other have sub- 
scribed their names as attesting wit- 
nesses? 


Administration provisions, death taxes, 
income taxes and trust provisions: 


. Has plan for distribution of estate been 


arranged to meet the wishes of the 
testator and, at the same time, to ef- 
fect all possible savings in inheritance, 
estate, and income taxes? 


. Has an estimate been made of the ap- 


proximate amount of Federal Estate 
taxes, State Inheritance and Estate 
taxes, Executor’s commissions, attor- 
ney’s fees, and expenses of administra- 
tion, so testator may have some idea 
of amount of cash required to settle 
estate? 


. Has suggestion been made to testator, 


if he desires to make substantial cash 
bequests, that it might be more advis- 
able to bequeath these legatees certain 
percentages of the residuary estate? 


. Has provision been made that, if any 


person who is to receive a share of 
principal, be an infant, such share shall 
be held by trustee until the infant at- 
tains the age of twenty-one (21) years, 
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to prevent the necessity for appoint- 
ment of a guardian of the property? 
If so, is Trustee authorized to expend 
principal and income for maintenance, 
education and support during minor- 
ity? 


. Are expenses of last illness and funer- 


al of each life tenant to be paid when 
he dies? 


- Does testator have a business or any 


property of substantial value which he 
wishes to bequeath specifically in his 
will? 


. Does testator wish to give any specific 


directions to his executor or trustees 
regarding the conduct of his business 
or its sale or liquidation? 


. Does testator wish to make specific 


provision for distribution of balance 
of estate in the event his widow dis- 
sents from the will and elects to take 
her widow’s share of the estate. 


IF TRUSTS ARE CREATED, THERE 
ARE ADDITIONAL MATTERS TO 


XIII. 
1. 


BE CONSIDERED: 


Investment Provisions: 

Is trustee to be given broad investment 
powers so that he may use his best 
judgment in meeting the investment 
and reinvestment problems that may 
arise during the existence of the trust, 
without regard to the provision of any 
statute or regulation relative to the 
investment of trust funds? If so, is 
the power to purchase non-legal invest- 
ment specifically given? 


. Is trustee to have power to exchange 


securities, vote stocks, etc., in case of 
the reorganization of the issuing corpor- 
ation? 


XIV. Retention of Testator’s Property, 


XV. 


XVI. 
1. 


Real and Personal: 

Is provision made for trustee to re- 
tain, without liability for depreciation 
or loss, property owned by testator at 
the time of his death, to prevent forced 
liquidation in a poor market? 


Accumulation of Income: 

Has provision been made that all or 
any accumulated income not fully dis- 
posed of in the will be added to prin- 
cipal; and that it be invested and re- 
invested as principal of the trust? 


Distribution Clauses: 
Are the vested estates or interests set 
forth in their natural order as to time 
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of distribution to the several bene- 


ficiaries? For example: 


A. Distribution of legal estate to trus- 

tee. 
B. Creation of equitable estates in 

beneficiaries. 

(a) Distributing of income from 
trust to life tenant. 
Dividing estate held in remain- 
der in equal shares for remain- 
dermen, on death of life tenant. 
Distributing shares held in re- 
mainder to descendants of de- 
ceased children, per _ stirpes, 
with provision for retaining 
until twenty-one years of age, 
and for expending income of 
respective shares for mainten- 
ance, education, and support of 
minor descendants. [Local rule 
against perpetuities.] 
Expending of income from 
shares held in remainder for 
testator’s children for their 
maintenance, education, and 
support during minority. 
Paying over, in quarter-annual 
or other convenient instalments 
of income from shares held in 
remainder for testator’s chil- 
dren to each respective child 
from the date such child at- 
tains the age of twenty-one 
years until termination of trust 
for that child. 
Distributing shares (principal) 
held in remainder to testator’s 


(b) 


(c) 


MEMBER 


FEDERAL DEPOSIT INSURANCE CORPORATION 


children at the ages set for 
termination of the respective 
trusts. 

Distributing shares (principal) 
held in remainder for testator’s 
children on contingency of any 
child’s death after death of life 
tenant, but prior to time set 
for termination of the trust for 
such child. 


2. Has the term “descendants” been de- 


XVII. 


1. 


fined to make clear whether or not this 
term includes descendants by adoption 
as well as descendants by blood? 


. For purposes of distribution (princi- 


pal) is trustee empowered to fix value 
of shares so as to save expense of em- 
ploying appraisers? 


Encroachments on and Advance- 
ments of Principal for Emergencies: 
Has provision been made for encroach- 
ments for life beneficiaries and ad- 
vancements for remaindermen, espe- 
cielly minors, in the event of need oc- 
casioned by sickness, accident, or other 
misfortune, or for the comfort of such 
beneficiaries? 


. Does testator desire to give trustee 


discretion to use a portion of principal 
for maintenance, support, and comfort 
of the widow, children, or other bene- 
ficiaries, if in the judgment of the 
trustee the income in any calendar year 
should be inadequate? 


. Has provision been made for any 


specific encroachments or advancements 
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Ancillary 


Guaranty Trust Company 


of Canada 
TORONTO WINDSOR 


Under Dominion Government Supervision 


from principal if income does not ex- 
ceed certain amounts; for wedding 
gifts or purchase of homes for chil- 
dren; for advancement at certain ages, 
for assisting children going into bus- 
iness and for allowances for obtaining 
college or university training? 


XVIII. Rule Against Perpetuities: 
1. Do any trusts created in the will vio- 
late the rule against perpetuities? 
2. Do any of the provisions violate the 
rule against accumulation? 


XIX. Spendthrift Trusts: 
Has provision been made prohibiting 
assignment or other disposition or an- 
ticipation by beneficiaries, directing 
that neither income nor principal shall 
be liable for, or to any extent subject 
to, any debts of any kind or nature 
incurred or contracted by any bene- 
ficiary before or after testator’s death? 


XX. Income payments during administra- 
tion in Probate Court: 

Has direction been made that payments 
shall commence within a specified time 
after testator’s death and shall date 
from testator’s death? That these pay- 
ments shall be made by executor dur- 
ing administration? That executor is 
given same powers and authority with 
regard to control, management, and 
disposition of the estate as is given to 
the trustee under the will? 


XXI. Payments in Kind, or Partly in Kind 
and Partly in Money: 
Has such provision been made, especial- 


ly where principal may be distributed 
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to several persons, or where it may be 
distributed at intervals? 


XXII. Determining Principal and Income: 
1. Does testator desire to give any direc- 
tions to trustee regarding extraordin- 
ary cash or stock dividends; that is, 
shall such dividends be treated as prin- 
cipal or income, or is trustee to be 
given the discretion to allocate such 
dividends between principal and in- 
come? 

2. Does trustee have power where doubt 
arises, to determine what is principal 
and what income, and in its judgment 
to allocate between principal and in- 
come any loss or expenditure in connec- 
tion with the trust estate? 


Some Fundamental Rules 


HILE it is never advisable to 

adopt and copy forms without giv- 
ing the substance careful consideration, 
it is- likewise foolish when a carefully 
prepared precedent is available to dic- 
tate an important testamentary provi- 
sion with the same casual assurance 
that you would write a letter. When 
precedents and experienced counsel are 
available, it is folly to ignore them. 

There are a few fundamental rules to 
emphasize with reference to will drafts- 
manship: 

1. Don’t attempt to draft a will until 
you know all of the facts with reference 
to the testator’s family, his assets and 
liabilities, and thoroughly understand 
his testamentary desires. 

2. Be a counselor, not a mere scriv- 
ener. If the testator’s plan for the dis- 
position of his estate is not practical, 
do not hesitate to tell him so, and de- 
cline to draft a will that in your opin- 
ion is not workable. Your professional 
reputation may be at stake and it is cer- 
tainly worth more than a single fee. 

3. Be sure the will makes provision 
for all likely contingencies and gives 
the executor adequate powers to per- 
form all acts that may be necessary or 
desirable. 

4. If any trust provisions are includ- 
ed, be sure to prescribe the trustee’s du- 
ties and powers and terminate the trust 
within the period permitted by the rule 
against perpetuities. 


5. Consider the possibility of shrink- 
age or increase in the size of the testa- 
tor’s estate; also changes in the testa- 
tor’s family and attempt to make the 
will provisions flexible enough to cover 
such developments. 

6. After the will is drafted, but be- 
fore you show it to your client, have it 
checked over by another attorney for 
clarity, ambiguities, omissions, and 


possible invalid provisions. 
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7. Consult the person or corporation 
named as Executor or Trustee to see if 
such appointment is acceptable, also for 
the purpose of checking over the powers 
given to the Executor or Trustee. 

8. After the will has been executed, 
suggest to the testator that it be placed 
in a safe place. Suggest that the will 
be placed in a safe deposit box with 
copies held by the Executor and the 
testator’s lawyer. 


Just Peanuts 


The little old lady who for years made 
a daily visit among the squirrels of New 
York’s Central Park, is no longer seen there, 
bags of peanuts in hand, feeding the little 
rodents. In her place is a friend, for in her 
Last Will and Testament, she created a 
trust of $1000, the income from which was 
to be applied for the support, maintenance 


“Good Morning, Dear Birdies. 


and feeding of her Park pets. As trustee, 
she named one of New York City’s largest 
banks. 

A careful study discloses that each bag 
contains approximately 51 peanuts. Assum- 
ing that the trust corpus yields an income 
of $50 per annum, there is a net of $47.50, 
which can buy 48,450 peanuts a year. 


This food comes to you under the will of 


Amelia J. Higginbotham, deceased; Scogac Bank & Trust Co., trustee. 
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Economic Reconfederation 
(Continued from page 8) 


Double taxation frequently occurs and 
is almost inevitable under the present 
set-up, while reciprocal agreements be- 
tween the provinces have been a dismal 
failure. 


Equally serious features of the present 
situation, the report observes, is the 
effect of these taxes in inducing persons 
of wealth to move their place of resi- 
dence or their wealth to a province where 
succession duties will be more favor- 
able. This the Commission deems com- 
pletely inimical to Canada’s economic 
welfare and to the rights of individuals 
as Canadians. 


The report finds further that success- 
ion duties are not a proper type of pro- 
vincial revenue. The great variability 
of yield makes for very unstable provin- 
cial revenues, the death of one rich man 
seriously distorting a province’s revenue 
situation. This variation would have 
less serious consequences in the larger 
Dominion field. 


Another reason for piacing them in 
the Dominion field is that “every large 
estate in recent times has been at least 
in part accumulated out of profits from 
nation-wide enterprises. It cannot now 
be assumed that the provinces have any 
moral right to the exclusive enjoyment 
of the tax on the ground that provincial 
policy has made possible the accumula- 
tion of large estates. There is a cer- 
tain practical convenience and perhaps 
less opportunity for evasion,” the Com- 


— 


missioners feel, “if both succession and 
income taxes can be inflicted by the same 
authority.” 


Unemployment and Social Services 


T will not be possible at this time 

to deal thoroughly with all aspects of 
the Report or all its recommendations. 
Some of the Commission’s findings with 
respect to special services might, how- 
ever, be mentioned. 


The Commission made an exhaustive 
study of unemployment and concluded 
that this “onerous function of govern- 
ment” could not “under modern condi- 
tions be equitably or efficiently performed 
on a regional or provincial basis.” 
The conclusions reached coincide with 
those of previous commissions that have 
studied this subject. 


The Dominion government has since 
introduced a bill providing for national 
unemployment insurance. Constitutional 
restrictions were removed when on July 
10th, 1940, the House of Lords at West- 
minster gave assent to a bill amending 
the B. N. A. Act empowering the Parlia- 
ment of Canada to pass an unemploy- 
ment insurance scheme. 


While the Dominion is to assume full 
responsibility for the employable unem- 
ployed, it is made clear that the prov- 
inces must continue to look after poor 
relief, indigents and general welfare 
work and that this is basic to the general 
plan. Local appeal boards would be es- 
tablished to hear appeals as to the em- 
ployability of any particular individual. 





Widows’ pensions, mothers’ allowances, 
child welfare, old age pensions and sim- 
ilar services would, under the plan, re- 
main a provincial responsibility. 

Public works should be timed to meet 
economic need. A permanent commit- 
tee is recommended on which both Do- 
minion and provinces would be repre- 
sented, with a technical staff to advise 
on such public works. 

Regarding other social services such 
as a national system of health insur- 
ance or of workmen’s compensation, the 
Commission recommends that rigidity 
in jurisdiction between province and 
Dominion be avoided, and that concur- 
rent jurisdiction be provided. 

The Commission would make no 
changes in the present educational set- 
up. It feels that its financial proposals 
place each province in a position to dis- 
charge its responsibilities. 

The Commission would allocate to the 
Dominion full authority over basic min- 
imum wages, maximum hours and the 
age of employment. Each province 
would have the right to raise these 
standards. 


It is also recommended that the prov- 
inces be empowered to delegate juris- 
diction in industrial disputes to the 
Dominion; that the Dominion be em- 
powered to implement recommendations 
of the International Labor Organiza- 
tion; and that frequent conferences and 
close cooperation between Dominion 
and provincial departments of labor 
are vital. 


The Report deals with many matters 
not touched on in this brief review. 
Some of these are company incorpora- 
tion, marketing, sale of securities, real 
estate taxes, municipal finances, insur- 
ance, freight rates, railway amalgama- 
tion, rail-highway competition, health 
services, police forces, civil service, and 
many others. To make any kind of 
intensive study one must read the full 
Report. 


Effect of War 


HE decisions underlying the recom- 
mendations contained in the Report 
were reached before the outbreak of 
war. The Commission decided, after 
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deliberation, to complete the Report 
exactly as it would have been completed 
had war not been declared. “Although 
it is true that the war is certain to pro- 
duce great changes in the structure of 
the Canadian economy, it is equally 
true that the nature and extent of these 
changes, dependent as they are on the 
length and intensity of the struggle, 
cannot be predicted at the present 
time.” The basic recommendations 
covering the re-allocation of the func- 
tions of government and the financial 
relations of the Dominion and the prov- 
inces were framed with the possibility 
of emergencies in mind and are, in the 
opinion of the Commission, “sufficiently 
tlexible to be adjusted to any situation 
which the war may produce.” 


Estates under administration by Canadian 
trust companies have increased from $301,- 
832,343 at the beginning of the last war to 
$3,146,335,278 in 1939, according to an ar- 
ticle in the June 8 issue of The Monetary 
Times. 





Branch Trust System in 


BRANCH trust system can be oper- 

ated at less expense than can small 
individual trust companies, is the conclusion 
reached by J. H. Moye, trust officer, Guar- 
anty Bank and Trust Company, Greenville, 
N. C., in his Graduate School of Banking 
thesis. 

After analyzing the sources of income of 
the five counties* in Eastern North Caro- 
lina, upon which the study is based, Mr. 
Moye outlines the history of the three 
branch trust systems (Branch Banking and 
Trust Co., First Citizens Bank and Trust 
Co., and his own) which serve agricultural 
communities.** Trust business is solicited 
at all the branches of these institutions, 
but trust branch departments are maintain- 
ed only at those branches whose trust bus- 
iness is of sufficient size to warrant a sep- 
erate department. Otherwise, the business 
is handled at the respective Home Offices. 


The following chapter is devoted to a sur- 
vey of the potential field of business for 
corporate fiduciaries in the five counties, 
showing the value of the seven major crops 
for 1937, of the personal and real property 
listed for ad valorem taxation for the same 
year, and of the estates settled in the ten- 
year period, 1929-38. Analysis of the latter 
indicates that corporate executors adminis- 
tered, in number, only 5, 3, 0, 2 and 2 per- 
cent of estates with gross value of $5,000 or 
more, and 34, 13, 0, .4 and 2 percent of the 
amount passing under such estates. (An 
interesting observation is that the Clerks 
of the courts are recommending that guar- 
dianship accounts be handled by corporate 
fiduciaries. ) 

Of the $18,355,356. gross value of such 
estates administered during the period, cor- 
porate: executors received only $1,706,478. 
(they obtained no administratorships). Fees 
on the full total would have amounted to 
approximately $682,000. according to Mr. 
Moye’s computations. He estimates that 
trust institutions should be able to procure 
50 per cent of the total available estates, 
and that trust business can be developed 
from its present negligible amount to about 
25 per cent of the property passing under 
wills, all this producing an annual income 
of approximately $87,000. 


*Beaufort, Greene, Martin, Pasquotank and Pitt. 
**According to Mr. Moye, there are no trust 
branch systems other than in North Carolina 
that operate in a purely agricultural section. 
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an Agricultural Section 


A branch trust system, he says, can be 
expected to handle at least one-half of the 
total which corporate fiduciaries receive, 
and he confidently feels that the system 
would be self-sustaining after five years and 
earn at least $18,000 a year after ten years. 

It is his opinion that an estate with 
$5,000. personal property could be handled 
at a profit by a trust company in agricul- 
tural areas, the fee being $250. 


Personnel 


“The President should be a member of the 
Trust Committee, and Trust Investment 
Committee. 

“The Executive Vice President should be 
in charge of the Trust Department, and 
should have a working knowledge of the de- 
partment. He should not be burdened with 
detail work, but should be kept informed by 
memorandums of all important details per- 
taining to the trust department. He should 
serve as Chairman of the Trust Committee, 
and also as Chairman of the Trust Invest- 
ment Committee. 

“The Trust Officer should be in direct 
charge of the Trust Department. All de- 
partments are directly responsible to the 
Trust Officer. The duties of the Trust Of- 
ficer should be administrative, and the de- 
tail work should be performed by the Junior 
Officers and their aides. The Trust Officer 
should handle the majority of the correspon- 
dence, and should hold conferences with the 
trust customers, and beneficiaries. 


“The Assistant Trust Officer should be in 
charge of the Operative Divisions, and it 
should be his duty to have all detail work 
performed. He should act as a contact man 
between his departments and customers and 
beneficiaries. All correspondente originat- 
ing in his departments should be signed by 
him. He should perform a part of the de- 
tail work until the department has grown 
to sufficient size to warrant the necessary 
number of clerks and aides. 

“One of the Chief Clerks should be in 
charge of the Living and Life Insurance 
Trusts, and the other in charge of the Pro- 
bate Trusts. All investments, real estate 
and tax reports for their respective depart- 
ments should be under their supervision. 
Each Chief Clerk should be in charge of the 
accounting division for his respective unit. 


“The Branch reports for their respective 
divisions should be under their supervision. 





These reports should be consolidated by 
their departments, and the accounting de- 
partment should keep all necessary records. 
A control of the entire branch system should 
be kept at all times. 


Investment Policy 


“The Assistant Trust Officer of each 
Branch Trust Department should have su- 
pervision of all departments, and should be 
in charge of all correspondence in his de- 
partment and make the necessary reports 
to the Home Office. The detail work could 
be performed by a clerk and a stenographer 
until the size of the department necessi- 
tated a chief clerk. There should be two de- 
partments, one handling Living and Life 
Insurance Trusts, and the other Probate 
Trusts. 


“All investments should be made by the 
Trust Investment Committee of the Home 
Office. The Trust Officer should serve as 
Secretary to the Committee, and should keep 
a record of the minutes of the meeting. 

“All investments should be reviewed at 
least once a year by this committee, and all 
uninvested funds over $500.00 should be re- 
ported at the next meeting of the commit- 
tee. This committee should meet each 
week. 


“All investments should be kept at the 
Home Office, in order that a change in in- 
vestment might be made at once should the 
occasion arise, and a control be set up for 
each branch office. The Branch Trust De- 
partments should report all uninvested funds 
of $500.00 and over, and a copy of the in- 
vestment powers incorporated in the trust 
instruments should be kept at the Home 
Office. 


“The branch trust departments should 
maintain records of all investments. Mem- 
orandums should be sent to the Home Of- 
fice on all uninvested trust funds, and upon 
the selection of the investments by the trust 
investment committee, the Assistant Trust 
Officer in charge of the division under which 
this investment belongs, should purchase the 
investment in the open market, and the pur- 
chase price should be paid by the account 
for which the investment is made. The Home 
Office should enter the investment on its 
books to the correct account, and the Branch 
Trust Department should also set up this in- 
vestment on its books. 


“The same uniform system of books 
should be kept for all branches as well as the 
Home Office. The Trust Officer should be 
in position to ascertain the total volume of 
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trust business at the close of business each 
day. 


What Reports to Home Office 
Should Show 


“A daily report should be rendered the 
Home Office showing the receipts and dis- 
bursements each day: Also showing the 
closed as well as new accounts. This daily 
report should show the income cash, prin- 
cipal cash, real estate and investment 
changes for each day’s business. 


“A weekly report should be made by each 
branch to the Home Office giving the num- 
ber of new wills and accounts received, the 
total amount of property that will be hand- 
led under the will or trust instrument, and 
the estimated amount of income that the 
bank will receive from the account. 


“Inter-branch monthly reports. should 
show the amount of income and expense for 
each branch. A _ reconcilement should be 
rendered the Home Office at the end of each 
month. The recommendations of the Branch 
Trust Committees should be given in this 
monthly report. 
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“The Trust Committee of the Home Of- 
fice should be in charge of all functions 
and activities of the trust department of 
the Home Office, and also the branch trust 
departments. This committee should meet 
weekly and pass upon all administrative 
problems of the Home Office, as well as the 
branch offices. The Trust Officer should act 
as Secretary. 

“The Trust Examining Committee should 
make a complete examination of the Home 
Office Trust Department, and each branch 
trust department. Their report should be 
submitted to the Board of Directors and to 
the Stockholders at their annual meeting. 

“The Assistant Trust Officer of each 
branch should be a member of the local 
Trust Committee. This committee should 
pass upon all administrative problems re- 
lating to its branch trust department. All 
new and closed accounts should be accepted 
and closed on its recommendation. 

“The Public Relations Department should 
be in charge of the Trust Advisor, who 
should be an Assistant Trust Officer. The 
Trust Advisor should solicit trust business 
for the entire branch trust system. Since 
all trust branch departments are located 
within 100 miles of the Home Office, one 
trust advisor could serve the territory to be 
worked. All direct mail advertising should 
be done by his department, and he should 
make personal solicitation of trust accounts. 

“Newspaper advertising should be ap- 
proved by the Trust Advisor, and the adver- 
tisements should be prepared by him, or by 
some advertising agency or agencies. 

“The circular advertising and distribution 
should be under the supervision of the Trust 
Advisor and followed up by his personal soli- 
citation.” 

There are limitations on the types of trust 
services which institutions in an agricul- 


tural community may render, Mr. Moye 
points out. Corporate trusts, custodian- 
ships and managing agencies should be di- 
rected to the city trust company, he states. 
On the other hand, the agricultural institu- 
tion can handle the smaller estates with 
greater profit because of lower overhead ex- 
pense. Again, it should be particularly 
equipped to administer farm properties 
since they are found in almost every estate. 
However, real estate should not be handled 
except as part of an estate since real prop- 
erty management is not a primary trust 
function and should be left to real estate 
brokers and agents, according to Mr. Moye. 

Mr. Moye concludes that trust service in 
an agricutlural section can be rendered bet- 
ter by a branch trust institution where local 
supervision can be given the accounts and 
real property than by institutions located 
some distance away. 


Branch Banking in Michigan 


Comptroller of the Currency Preston 
Delano is expected to approve the proposed 
establishment of a branch banking system 
in Michigan. State Attorney-General Thom- 
as Read has already ruled that such a sys- 
tem is within the legal rights of the sponsors 
of the proposed move, despite the objection 
of Frederick B. Elliot, Jr., State Commis- 
sioner of Banks, and the Michigan Bankers 
Association. 

The ruling of the Attorney-General was 
given to H. J. Stoddard, president of the 
Lansing National Bank and one of the lead- 
ers in the move to establish a new State- 
wide branch banking system under national 
charter, which will override the limitations 
against such a system as exists under the 
State charter. 





New Business 


What Are We Waiting For? 


UST in case a few (we’re sure it can’t 
be more than a few) followers of this 
department have been tempted to yield 
to those whispers that say; “what’s the 


use? nothin’ to do now but wait around . 


until the Draft Board calls you up,” 
we’re going to hand you what seems 
to us a first-class triple dose of horse- 
sense. 

The first installment comes from an 
excellent business paper in a field at first 
glance quite remote from the trust busi- 
ness. The following remarks are taken 
from the front cover of the July issue of 
Air Conditioning and Oil Heat. 


LET’S GO TO WORK! 

Whatever tomorrow may bring, our 
position will be better if we do our best 
work Right Now, whether selling, in- 
stalling or servicing. 

Our place in tomorrow’s world will be 
the measure of today’s thought and ac- 
tion. Let others get the jitters—As good 


Americans, 
LET’S GO TO WORK! 


Now for the second dose. The queer 
thing about this is, that we picked it 
right out of the air. Standing on the 
corner of 42nd Street and Madison Aven- 
nue, waiting for the light to change, 
we heard a man behind us say: 

“While we’re so busy getting ready 
to defend America, I wonder how many 
people are stopping to think there are 
still a lot of things every one of us can 
do to make America still more worth 
defending.” 


And the third dose. We had the priv- 
ilege one day about two weeks ago of 
overhearing a distinguished business ex- 
ecutive, whose name we have no right 
to mention here, giving a fatherly going- 
over to one of his department chiefs who 
had apparently caught at least a mild 
case of the current war-fever (or war 
chills-and-fever.) At any rate, the jun- 
ior man had said something about find- 


ing it hard to concentrate on his “com- 
monplace job” when such great events 
were changing the world. 

“There’s only one question for you to 
answer,” said the big boss. “Do you 
believe in your present job, or don’t you? 
If you don’t believe in it—don’t believe 
in the genuine value of what you are 
doing, not only to this company but to 
your country—the sooner you change it 
for something you can and do believe in, 
the better. But if you do believe in it, 
as I’m sure you do, you certainly ought 
to realize that if there ever was a time 
when, for your country’s sake, you ought 
to give it everything you’ve got, that 
time is now.” 


O much for the general statement of 

what it is the duty of every patriotic 
American to believe. Now for the spe- 
cific application to the trust new busi- 
ness department. 

Is there a single business executive 
who has already been called to Wash- 
ington, is awaiting a call to Washing- 
ton, or is at all likely to be called to 
Washington, who does not need, as a 
vital preliminary to his doing his best 
work in the nation’s defense, to have 
his mind set free as far as possible of 
personal anxieties? Could there be any 
better, or more valuable “pre-prepara- 
tion” for the great defense drive, than 
a concerted effort by the trust companies 
of America to assist the men who are 
going to shoulder the burden, to put 
their own affairs in order, and leave 
them in safe hands, before the summons 
comes? 

Soon enough thousands upon thous- 
ands of able, successful American busi- 
ness men will be working as even they 
have never worked before — literally 
night and day in the effort to make up 
in months for our national negligence 
of years. When that period is fully upon 
us, it will be too late for us trust men 
to give them the help we should be giv- 
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ing them, right now. They will have no 
time then to consider making a proper 
will, or revising the present will to meet 
changed conditions; to work out the de- 
tails of a sound trust plan for the care 
and protection of their families, their 
private business interests or the causes 
they have at heart. 


In spite of all we can do within the 
next few months, far too many of these 
men will be tempted into making wholly 
unnecessary sacrifices in the nation’s 
cause; will too hastily and enthusiastic- 
ally let their own affairs take care of 
themselves while they are helping pro- 
tect us all; and will, inevitably, return 
when, please God, the emergency is over 
and a reasonably safe world for America 
once more assured ... to find that their 
own fortunes have been needlessly de- 
pleted, their businesses needlessly allow- 
ed to decay or disintegrate. 


Why isn’t right now a splendid time 
for every trust company in the United 
States to launch a drive in its own com- 
munity for “personal preparedness?” 
Why not offer free consultations with 
business leaders and men of means who 
may either be called to the colors or 
otherwise caught up in the terrific pres- 
sures of the national effort? 


The first step toward helping America 
prepare, is to do all you can to put your 
own house in order. How many of the 
business leaders in your city, do you 
think, really have their affairs in order, 
or have any sort of intelligent plan for 
the protection of their interests, if they 
were called on to step out tomorrow? 
And how much of an effort are you really 
making, right now, to bring their need 
home to them .. . and the fact that you 
are the best fitted institution to help 
them meet this vital need? 


The place of the trust institution in 
the country’s mobilization plan is as 
plain as the nose on your face. The 
trust institution may well prove to be, 
in the realest kind of sense, the last line 
of defense for the American home and 
the American way of life. And it will 
be a mighty good plan to get that last 
line of defense ready first. 
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T’S right along those lines, we think, 

that all our current trust advertising 
should be judged. Does it really speak, 
and speak forcefully, to the occasion and 
the need? 

Some of it does. For example, last 
month we spotted one of the biggest 
trust ads we’ve ever seen in a news- 
paper—big in conception not less than 
in space used. It was published by the 
Continental Illinois National Bank and 
Trust Company; and it embodied, clear- 
ly, forcibly and... to us, anyway... 
interestingly, the substance of a whole 
pamphlet on the will problem. 

Headed “What Happens To Your Prop- 
erty If You Leave No Will,” it summar- 
ized neatly, in tabular form, the new 
Illinois Property Descent Law. The 
change in that law was, of course, the 
immediate occasion for its publication. 
But as a straight-forward, worth-while 
contribution to a specific situation, it 
merits praise. 

We’d.like to see a whole flock of trust 
advertisements that address themselves 
with equal vigor, clearness and point to 
the much bigger situation we’ve just 
been discussing, which is in the mind 
of every American today. 

You’ve never had in all your life a 
better, stronger natural appeal... one 
which it is not only your right but your 
duty to make... on behalf of trust ser- 
vice. Let’s see you rise to the oppor- 
tunity. 


Kennedy Sinclaire, Inc., bank new busi- 
ness counsel of New York City, announced 
recently a new service—the installation and 
revision of Bank Service Charges, with the 
attendant public relations and publicity. Mr. 
C. M. Dopler joins the staff as director. 

Due to increased business, the firm has 
removed its offices to larger quarters at 140 
Cedar Street. 

cstetestinmmaonniansillinanimipaimnteriaeiae 

C. A. Smith and Company, banking pro- 
motion, New York and Westport Connecti- 
cut, announce a new prospectus for free dis- 
tribution to banks, “Profits from Advertis- 
ing Copy.” 

a 

McGregor, Tex.—The Board of Governors 
of the Federal Reserve System announced 
granting of trust powers to the First Na- 
tional Bank of McGregor. 





Sr r<. 


“It has been my opinion, that he who receives an estate from his ancestors is under 
some kind of obligation to transmit the same to their posterity.”—Benjamin Franklin, 


Paul D. Cravath 
Lawyer 


One of the outstanding corporation law- 
yers in the United States and president of 
the Board of Directors of the Metropolitan 
Opera Company, Paul D. Cravath appointed 
his brother Erastus Milo Cravath, now de- 
ceased; his law partner Robert T. Swaine, 
and his daughter Mrs. Vera Gibbs, execu- 
tors and trustees of his estate, and Chem- 
ical Bank and Trust Company, New York 
City, contingent executor and trustee. His 
wife and daughter were willed the bulk of 
the estate. Specific bequests totalled al- 
most $2,000,000. 


Son of a small-town Congregational min- 
ister in Ohio, Mr. Cravath became a colos- 
sus of corporation law, his clients includ- 
ing some of the largest industrial firms in 
the country. As his practice grew he rare- 
ly wrote a brief or tried a case, but he was 
the directing force in Cravath, de Gersdorff, 
Swaine & Wood, a firm which now includes 
ninety-five attorneys. During the trust- 
busting era at the turn of the century, Mr. 
Cravath was attacked as “the corporations’ 
guardian.” 


During the World War he became less a 
lawyer and more a public figure. He at- 
tended the Interallied War Conference, a 
representative of the United States Treas- 
ury on Col. E. M. House’s mission. He was 
advisory counsel to the Inter-Allied Council 
on War Purchase and Finance, and received 
the Distinguished Service Medal for “excep- 
tionally meritorius conduct and services.” 


Walter S. Rugg 
Sales Executive 


Walter S. Rugg, retired vire president of 
the Westinghouse Electric and Manufactur- 
ing Company, widely known in electrical 
and engineering circles as a sales executive, 
named his brother Howard V. Rugg, Phila- 
delphia, Pa., and the Commonwealth Trust 
Company of Pittsburgh, Pa., co-executors 
of his estate. 

In 1901 he came to New York from the 
Chicago branch of Westinghouse as a spe- 
cial sales engineer. He was appointed 
manager of the New York office in 1909. In 
1917 Mr. Rugg went to Pittsburgh as man- 
ager of the railway department and in 1922 
he became general sales manager of the 
company. After 1925, when he was elected 
vice president, he was in charge of sales 
and engineering activities. He was unmar- 
ried. 


Charles F. Weed 
Civic Leader 


The Old Colony Trust Company of Bos- 
ton was appointed executor and trustee un- 
der the will of Charles F. Weed, vice presi- 
dent of the First National Bank of Boston 
since 1917, president of the New England 
Council and executive cf the International 
Chamber of Commerce. He was very ac- 
tive in Massachusetts banking circles, serv- 
ing on the boards of the Brookline Trust 
Company, the Old Colony Trust Company 
and the Security Safe Deposit Company. 

Mr. Weed was a former vice president of 
the Chamber of Commerce of the United 
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States and in 1924 was a member of the 
American Industrial Mission which went to 
Mexico to promote better business relations 
with that country. During the World War 
he was chairman of the war savings stamp 
drive and the Boston District Liberty Loan 
Committee. 


Albert Jay Wright 
Broker 


Albert Jay Wright, dean of Buffalo brok- 
ers and one of the oldest members of the 
New York Stock Exchange, appointed Alex- 
ander M. Wood, a business associate, and 
the Marine Trust Company, Buffalo, N. Y., 
co-executors and trustees of his will. 

Mr. Wright was active in the financial 
world for 58 years. He was a recognized 
authority on monetary affairs and was 
prominently identified with many civic and 
commercial activities in Buffalo. An au- 
thor, world traveler and art conoisseur, Mr. 
Wright was as well known in England and 
on the continent as he was here. 

During the last 45 years of his life he 
was blind as the belated result of a base- 
ball injury suffered while at college. He 
refused, however, to allow his condition to 
interfere with his business or pleasurable 
In 1931 he married Miss Tatiana 


pursuits. 
Mosolova, member of one of the oldest tit- 
led families of Russia, who fled during the 
Bolshevic Revolution. 


William Evarts Benjamin 
Financier 


William Evarts Benjamin, financier, phil- 
anthropist and one of the leading collectors 
of rare manuscripts, literary and historical 
documents in America, named his son Henry 
R. Benjamin, Edward C. Delafield, River- 
dale, New York, and the Bankers Trust 
Company, New York City, co-executors and 
trustees under his will. The bulk of his es- 
tate was left to his two children. 

Mr. Benjamin was a generous contributor 
to museums and educational institutions 
and was a familiar figure at auctions of 
rare books and manuscripts. He carried 
the bidding for the Melk copy of the Gutten- 
burg Bible up to $105,000 before relinquish- 
ing it to Dr. Rosenbach at $106,000, the 
highest price ever paid for any book. 

His wife was Anne Engle Rogers, daugh- 
ter of the late Henry Huddleston Rogers, 
one of the founders of the Standard Oil 
Company. Upon her death in 1924 he be- 
came sole beneficiary of her estate of $14,- 
500,000. 
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Dubose Heyward 
Author 


Author of one of last season’s outstand- 
ing dramatic hits, “Mamba’s Daughters,” 
novelist, poet, and one of the foremost 
chroniclers of American Negro life, Dubose 
Heyward appointed The Citizens and 
Southern National Bank, Charleston, South 
Carolina, executor and trustee of his estate, 
which was valued at approximately $70,000 
and left in trust for Mrs. Heyward. 


Mr. Heyward was thirty-seven before his 
first published volume appeared, but it was 
not long afterward that he gained recogni- 
tion as one of the outstanding figures in 
American literature. He held honorary de- 
grees of Doctor of Literature from the Uni- 
versities of North and South Carolina, and 
the College of Charleston. He was the or- 
ganizer of the Poetry Society of South Car- 
olina and a member of the Poetry Society 
of America. 


William Cardozo 
Trust Executive 


William B. Cardozo, senior vice president 
and director of the City Bank Farmers 
Trust Company of New York, and a recog- 
nized authority in real estate matters and 
trust administration, named his wife Jen- 
nie D. Cardozo and the City Bank Farmers 
Trust Company executors of his estate. 

Mr. Cardozo served the bank, formerly 
the Farmers Loan and Trust Company, for 
more than 58 years, starting as an office 
boy at a salary of $25 a month. His rise 
was steady, and on the completion of 50 
years of service he was elected a director 
of the bank. Two years later he became 
senior vice president. 

He was a first cousin of the late Asso- 
ciate Justice Benjamin N. Cardozo of the 
United States Supreme Court and was a 
member of the Sons of the American Revo- 
lution. 


Walter J. Kohler 
Ex-Wisconsin Governor; Manufacturer 


Walter J. Kohler, chairman of the board 
of the Kohler Company and a former Re- 
publican Governor of Wisconsin, appointed 
his brother Herbert V. Kohler and his sons 
John M. Kohler and Walter J. Kohler, Jr., 
co-executors and trustees of his estate. 

Mr. Kohler started as a laborer in his 
father’s factory at $1.25 a day and was 
elected president of the firm in 1905 at the 





age of thirty. A manufacturer of bathroom 
fixtures, he built a model village for his 
4,000 employees for which he received the 
gold medal of the American Academy of 
Arts and Sciences in 1934. 


Among his many interests and associa- 
tions he was national vice president and a 
director of the National Association of 
Manufacturers; chairman of the board of 
the Security National Bank, Sheboygan, 
Wis.; a trustee of the Mutual Life Insur- 
ance Company, Milwaukee, and vice-chair- 
man of the National Industrial Conference 
Board. 


Robert Grant 
Probate Judge 


Former Judge Robert Grant, who served 
on the Suffolk County Probate Bench from 
1893 to 1923 and was famous in his own 
right as the author of many books dealing 
with marriage and divorce problems, named 
his sons Robert Grant, Jr. of New York and 
Alexander G. Grant of Boston, co-executors 
and trustees of his estate. Judge Grant 
was the author of more than thirty volumes 
which he wrote despite his preoccupation 
with the law, either as practicing lawyer 
or active judge. ; 


He was a fellow of the Academy of Arts 
and Sciences, a member of the American 
Academy of Arts and Letters, and held hon- 
orary degrees from Columbia and Harvard 
Universities. 


Dr. Thomas P. Farmer 
Noted Gynecologist 


Dr. Thomas P. Farmer, widely known for 
research in cancer control and a leader in 
public education on the eradication of ven- 
ereal diseases, named his daughter Mary 
Margaret Farmer executrix of his estate, 
which is to be divided equally among his 
four children. He was appointed in 1935 
to a committee of four which toured Euro- 
pean medical centers studying methods of 
venereal disease control. On returning he 
continued his cancer research and suffered 
severe radium burns which physicians feel 
contributed to his death. Dr. Farmer taught 
Gynecology at Syracuse University and was 
once president of the Syracuse Academy 
of Medicine. 


Dr. F. W. Hamilton 
College President 


The Rev. Dr. Frederick William Hamilton, 
fourth president of Tufts College and high 


ranking official in Massachusetts Masonic 
circles, named Claude L. Allen of Melrose, 
executor of his estate. During his admin- 
istration at Tufts, Jackson College, a co- 
educational division, was established. Dr. 
Hamilton wrote considerably on civil prob- 
lems and was a member of the State Board 
of Education from 1909 to 1920. 


Michael Harrison Cahill 
Railroad Executive 


Messenger boy to president of the Mis- 
souri, Kansas and Texas Railroad. That’s 
the story of Michael Harrison Cahill who 
left his entire fortune, in a will consisting 
of but four paragraphs, to his wife Ethel 
B. Cahill, whom he also named as executrix. 


Mr. Cahill began with the Baltimore & 
Ohio railroad at the age of seventeen, car- 
rying messages on the back of his father’s 
horse. He remained with the B&O for 
twenty-nine years and advanced to the posi- 
tion of general superintendent of the Penn- 
sylvania and Maryland districts. 


In October 1928 he was elected chairman 
of the board of directors of the Missouri, 
Kansas and Texas Railroad to succeed 
Leonor F, Loree, president of the Delaware 
and Hudson, who was asked to resign by the 
Interstate Commerce Commission after hav- 
ing failed to merge the road with others in 
a new southwestern system. He was 
elected president of the “Katy” in October 
1930 and retired from that position in 1934. 


H. B. Thomas, Jr. 
Southern Industrialist 


Henry B. Thomas, Jr., southern indus- 
trialist and former president of the Balti- 
more Trust Corp., named his wife Mrs. Anne 


M. Thomas, executrix of his estate. Mr. 
Thomas, whose great grandfather was the 
late Governor James Thomas of Maryland, 
was in the banking business in Baltimore 
for many years. He was vice president of 
the Century Trust Company of Baltimore 
when it merged with the Baltimore Trust 
Company. After the failure of that com- 
pany, Mr. Thomas became president of the 
Baltimore Trust Corporation, charged with 
the duty of liquidating the assets of the 
trust company. Last year he was elected 
chairman of the board of Mar-Tex Oil Com- 
pany, with which he became associated af- 
ter leaving the banking business. 





Personnel Changes in Trust Institutions 


ARKANSAS 


Little Rock—JAMES H. PENICK has 
been elevated from executive vice president 
to president of W. B. Worthen Co., Bank- 
ers. He succeeds EMMET MORRIS,, elect- 
ed chairman of the board. 


CALIFORNIA 


San Franciscoo—WALTER E. BRUNS 
has been appointed vice president and trust 
officer in charge of trust operations in the 
northern part of California for the Bank 
of America N. T. & S. A. 


DELAWARE 


Wilmington—The Wilmington Trust Com- 
pany has announced the elevation of J. 
SELLERS BANCROFT and JOSEPH W. 
CHINN, JR., assistant vice presidents in 
the trust department, to vice presidents, 
and DAVID S. FOSTER and DONALD P. 
ROSS, assistant vice presidents in the bank- 
ing department, to vice presidents. DON- 
ALD R. WELLS was raised from auditor 
to comptroller, and CARL B. BOLDT 
named auditor. 


GEORGIA 


Atlanta—J. W. SPEAS, vice president, 
First National Bank, elected also trust of- 
ficer. CHARLES R. YATES, associated 
with many of the departments of the bank 
since 1935, chosen assistant vice president. 


ILLINOIS 


Chicago—HAROLD P. JOHNSON has 
been advanced from assistant vice president 
to vice president of Live Stock National 
Bank. 

Millstadt—G. F. BALTZ, formerly vice 
president, trust officer and cashier of the 
First National Bank, has been promoted 
to president, succeeding his brother, W. N. 
Baltz, who retired recently after 25 years 
at the head of the institution. 

Vandalia—O. E. SCHMETTER, cashier 
and trust officer, Farmers and Merchants 
Bank, resigned recently to accept the posi- 
tion of credit manager of the Bradford 
Supply Company, Bradford, Pa. 


LOUISIANA 


Baton Rouge—At a recent meeting of the 
board of directors of the Fidelity Bank and 
Trust Company, the following promotions 
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were made: W. LeROY WARD, JR., form- 
erly cashier and trust officer, is now vice 
president. MILLARD G. REDDEN, for- 
merly assistant cashier, has been advanced 
to cashier. THOMAS JONES and RAY 
A. JUBAN have been promoted to assistant 
cashiers. 

Lafayette—E. E. SOULIER, formerly ex- 
ecutive vice president and trust officer of 
the First National Bank, has been ad- 
vanced to the presidency, succeeding the late 
J. A. Roy. 


MARYLAND 
Baltimore—JOHN T. FLYNN, vice pres- 
ident, has been elected also treasurer of the 
Maryland Trust Company, succeeding the 
late Jarvis Spencer, Jr. 


MICHIGAN 


Traverse City—HERBERT O. JOYNT, 
president of the Traverse City Iron Works, 
has been elected president of the Traverse 
City State Bank, succeeding the late Julius 
I. Beers; GEORGE KILBOURNE was 
chosen vice president. Mr. Joynt has been 
a director of the bank for several years. 


MISSOURI 


St. Louis—W. A. CHAPMAN, formerly a 
bank examiner with the Federal Reserve 
System, was elected assistant vice pres- 
ident of the Lindell Trust Company. 

St. Louis—ARTHUR S. BLAND, JR., 
has been appointed a trust representative 
of the Mercantile-Commerce Bank and 
Trust Company. Mr. Bland was formerly 
assistant advertising manager of the Gra- 
ham Paper Company. 

St. Louis—DREW BROWN has been ap- 
pointed assistant secretary of the Mississip- 
pi Valley Trust Company. 


NEBRASKA 


Lincoln—After a tenure of more than 
42 years in the banking business in this 
city, FRED R. EASTERDAY retired re- 
cently from the position of secretary and 
trust officer of the First Trust Company. 
He entered the banking business in 1897 
as a remittance clerk and bookkeeper at 
the American Exchange National Bank and 
was still in the employ of the bank when it 
burned down in 1898. The _ institution 
moved and business was done with money 





shipped in from Omaha. In 1899 the stock- 
holders bought the First National Bank. In 
1913 Mr. Easterday moved into the trust 
department, shortly after it was formed. 
There were only five employees then. Today 
there are seventy-five. 


Omaha—JOHN F. DAVIS, was promoted 
from assistant cashier to vice president of 
the First National Bank of this city. 


NEW JERSEY 


Moorestown—JONATHAN W. POWELL 
was advanced from vice president and 
trust officer to president and trust officer 
of the Burlington County Trust Company. 
He succeeds Charles H. Laird, Jr., de- 
ceased. 


NEW JERSEY 


Princeton—OLIVER SPAULDING, vice 
president and trust officer, Princeton Bank 
and Trust Company, has been elected also 
director to succeed the late Charles A. 
Seidensticker. Mr. Spaulding was formerly 


chief of the Corporation Bureau of Mich- 
igan and later vice president of the Equit- 
able Trust Company, Detroit, joining his 
present institution in 1937. 


NEW YORK 


Brooklyn—ROBERT A. DRYSDALE, 
JR., and CHESTER A. ALLEN have been 
elected trustees of the Kings County Trust 
Company. Mr. Allen is also a vice pres- 
ident in the trust department. 


Fredonia—ARTHUR R. MAYTUM, for 
fourteen years a director, and vice pres- 
ident since 1931 of the Citizens Trust Com- 
pany, has been elevated to president, suc- 
ceeding the late Edward L. Colvin. HAR- 
RY E. NICHOLS was named vice pres- 
ident. 


Glens Falls—MARK H. PEET, cashier 
and trust officer of the Glens Falls National 
Bank and Trust Company, has been made 
vice president of that bank. 


Hempstead—WALTER S. KINKADE, 
Second National Bank and Trust Company, 
has been promoted from trust officer and 
credit manager to cashier, succeeding Glenn 
C. Page. Mr. Kinkade has been with the 
bank since 1934. 


New York—Arthur S. Kleeman, president 
of the Colonial Trust Company, announces 
the appointment of H. C. STODDARD as 
assistant trust officer. W. H. WERNSING, 
assistant trust officer, has been appointed 
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manager of the bank’s newly created real 
estate service department. 


New York—JAMES A. McLAIN, pres- 
ident of the Guardian Life Insurance Com- 
pany, has been elected a director of the 
Continental Bank and Trust Company. He 
started with the Guardian in 1920 as an 
agency assistant, and now at 42 is the 
head of a company with assets of $140,- 
000,000. 


New York—WILLIAM L. CROKER, as- 
sistant cashier, Bank of Manhattan Com- 
pany, has been promoted to assistant vice 
president. W. C. CRITTENDEN was ap- 
pointed assistant cashier. 


Rockville Center—JOHN J. McMAHON, 
executive vice president of the South Shore 
Trust Company, has been elected president 
to succeed Edward C. De Varennes, retired; 
FRANK W. BREITBACH, manager of 
loan department, elected executive vice 
president; EUGENE A. WEISE, assistant 
secretary, promoted to trust officer; 
OLIVER S. WARREN, senior paying teller, 
advanced to treasurer. Mr. Breitbach and 
Mr. Wise were elected directors to succeed 
Mr. De Varennes and the late Frederick J. 
Butenschon. 


OKLAHOMA 


Shawnee—RALPH E. LEAVITT, for- 
merly cashier and trust officer, Federal: Na- 
tional Bank, has been advanced to vice 
president and trust officer. Succeeding him 
is GLEN E. LESLIE, who has been in 
charge of the liquidation of several Okla- 
homa banks in the last few years. 


PENNSYLVANIA 


Philadelphia—KENNETH J. BARBER, 
trust’ officer, Second National Bank, has 
been appointed assistant cashier of that in- 
stitution. 


SOUTH CAROLINA 


Charleston—LAWRENCE W. BARRETT 
has been advanced from cashier to trust 
officer of the Citizens and Southern Nation- 
al Bank of South Carolina. He succeeds 
Julius E. Schroeder, who resigned as vice 
president and trust officer to become pres- 
ident of the First Federal Savings and Loan 
Association of Charleston. Mr. Schroeder 
will continue as director and member of 
the trust committee which supervises the 
bank’s fiduciary service. ROWLAND A. 
MINNIS was promoted to cashier. 





TENNESSEE 


Nashville—-ALEC B. STEVENSON has 
been elected vice president and trust officer 
of the American National Bank to succeed 
CHARLES H. WETTERAU who will de- 
vote all his time to the commercial depart- 
ment. JOHN C. BAXTER has been elected 
assistant trust officer. Mr. Stevenson was 
president of Gray, Shillinglaw and Com- 
pany, an investment firm. Mr. Baxter was 
for many years with the Inheritance Tax 
Department of the State of Tennessee. 


Nashville—J. W. JAKES, formerly pres- 
ident of one of the oldest investment houses 
in Nashville, has been elected vice pres- 
ident of the Nashville Trust Company, H. 
C. BUQUO was promoted from teller to as- 
sistant vice president. 


TEXAS 


Fort Worth—RAYMOND TODD has re- 
signed his position in the trust department 
of the Fort Worth National Bank, to be- 
come an assistant national bank trust ex- 
aminer for the Eleventh Federal Reserve 
District. 


ee 
Trust Institution Briefs 


San Francisco, Cal.—The board of direc- 
tors of the Bank of America N. T. & S. A. 
has authorized construction of a $2,000,000 
office and bank headquarters building on 
Montgomery Street, corner of Pine. The 
new 12-story structure will adjoin the pre- 
sent Bank of America Building of similar 
size at the corner of California Street and 
will supersede 1 Powell Street as head of- 
fice for the nation’s fourth largest bank, 
bringing all administrative offices under one 
roof. 


Hartford, Conn.—The Hartford National 
Bank and Trust Company, fourth oldest 
bank in the country, recently became, after 
148 years of service to the citizens of Con- 
necticut, the first commercial bank in the 
State to have resources of more than $100,- 
000,000. Trust Department funds are 
around $175,000,000. 


New Haven, Conn.—Louis L. Hemingway, 
chairman of the board, The Second National 
Bank, New Haven, Conn., announced that 
the Personal Trust Department has moved 
into new and larger offices. “The contin- 
ued growth of the Trust Department (since 
its organization in 1919) had resulted in a 
definite need for increased facilities, espe- 
cially for private offices and conference 
rooms so necessary for consultation with 
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customers of this department,” Mr. Hem- 
ingway said. “Every effort has been made 
to provide the utmost in comfort and ef- 
ficiency.” 


Washington, D. C.—The Fiduciaries Sec- 
tion of the District of Columbia Bankers 
Association recently elected Harold A. 
Kertz, assistant trust officer, National 
Metropolitan Bank, to its chairmanship for 
the year 1940-1941. Mr. Kertz has been 

a ee active in the 
a Section for the 
past six years, 
having been 
Succes - 
sively secre- 
tary and vice 
chairman. He 
attend- 
ed George- 
town College 
and graduated 
from George- 
town Univers- 
ity Law School 
in 1928. He is 
member of 
the District of Columbia Bar Association, 
and D. C. Life Insurance Trust Council. 

In addition to Mr. Kertz the following of- 
ficers were elected: vice-chairman, Henry 
K. Dierkoph, assistant trust officer, Riggs 
National Bank; and secretary, J. Wesley 
Clampitt, Jr., assistant trust officer, Union 
Trust Company. 


Belleville, Ill—Chris A. Heiligenstein, 
president and trust officer, First National 
Bank, is the new president of the St. Clair 
County Federation of Banks. 

Baltimore, Md.—Irmgard A. Stude, ad- 
vertising manager, Safe Deposit and Trust 
Company, was recently elected president of 
the Baltimore Women’s Advertising Club. 

St. Louis, Mo.—“Trust Accounting,” was 
the subject of an address delivered before 
the Bank Auditors Association by Cecil A. 
Tolin, associate trust officer, Mississippi 
Valley Trust Company of this city. 

Pittsburgh, Pa.—The Union Trust Com- 
pany announced that it would remodel part 
of the fourth floor of its building to house 
the trust department of the bank. 

New York, N. Y.—Walter Reid Wolf, 
vice president of the City Bank Farmers 
Trust Company, was recently elected a di- 
rector of that institution. He started with 
the old Farmers Loan and Trust Company 


HAROLD A. KERTZ 


© Harris & Ewing a 





in 1919. Fol- 

lowing the af- 

filiation of that 

bank with the 

National City 

organiza- 

tion, he was 

elected vice 

president and 

continued to 

serve as per- 

sonal assistant 

to President 

James H. Per- 

kins. At pre- 

sent he is vice 

president in WALTER REID WOLF _ 

charge of the Personal Trust and Custodian 

Department of the City Bank Farmers. 
Mr. Wolf left Yale’ in 1917 to serve 

abroad as Second Lieutenant of Field Ar- 

tillery. Yale later awarded him the degree 

of Bachelor of Arts (Honoria Causa) as a 

member of the class of 1918. 

SS 


Civic Notes 


Washington, D. C.—The Board of Trus- 
tees of Washington College of Law has elect- 
ed Mrs. Helena D. Reed to membership on the 
Board. Mrs. Reed is assistant trust officer 
of the Lincoln 
National Bank, | 
and _ retiring 
president of 
the Women’s 
Bar’ Associa- 
tion of the 
District of Col- 
umbia. 

She gradu- 
ated from the « 
college in 1914 © 
and served as . e 
president of °4gr 
the Alumni }a%A. 

Association for mrs. HELENA D. REED 
two years. She © Bachrach 
is also a former member of the faculty, 
having taught the subject of Trusts during 
1938-39. Among the honors that have been 
bestowed upon Mrs. Reed in the banking 
field is that of National Chairman of the 
Women’s Committee of the American Insti- 
tute of Banking, the highest office a woman 
can attain in the A. I. B. In addition, she 
was the first woman elected to the Board 
of Governors of the Washington Chapter of 
that organization. 
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Birmingham, Ala.—John S. Coleman, one 
of Birmingham’s outstanding men in bus- 
iness and civic activities and president of 
the Birmingham Trust and Savings Com- 
pany, was the unanimous choice of Board 
of Directors of the Community Chest to 
head the annual appeal for funds to main- 
tain the 34 Chest agencies during 1941. Mr. 
Coleman is a member of the Birmingham 
and American Bar Associations. A few 
months ago he was elected president of the 
Birmingham Chamber of Commerce. 


Bridgeport, Conn.—Horace B. Merwin, 
president of the Bridgeport-City Trust Com- 
pany, gave two beacons, formerly used atop 
the bank building and valued at $3,000, to 
the Bridgeport Municipal Airport, after 
refusing an offer to sell them to a South 
American country. 

Columbus, Ohio—Charles H. Mylander, 
vice president and trust officer of the Hun- 
tington National Bank, has been elected a 
director of the Columbus Chamber of Com- * 
merce. 


In Memoriam 


George F. Williams 

After more than half a century as a Dis- 
trict of Columbia lawyer, George F. Wil- 
liams, 74, died recently. He was general 
counsel and trust officer of the Lincoln Na- 
tional Bank for 15 years and former auditor 
for the United States District Court in 
Washington. He was very active in char- 
itable and religious circles. 


Joseph R. Walker 
Joseph R. Walker, vice president in 


- charge of trusts of the Mercantile Trust 


Company, Baltimore, Md., and a director 
of the Central Savings Bank of that city, 
died on June 20, at the age of 66. He had 
been with the Mercantile Trust Company 
since 1892. He became secretary in 1904 
and vice president in 1914. 


Thomas W. Purcell 
Thomas W. Purcell, vice president and 
trust officer, First and Merchants National 
Bank, Richmond, Va., died recently after a 
long illness at the age of 59. 


R. Stanley Mires 
R. Stanley Mires, trust officer of the 
Palmer-American National Bank, Danville, 
Ill., died on June 19 at the age of 48. In 
1917 he became associated with the then 
American Bank and Trust Company, which 
later merged with Palmer National Bank. 





Current Crust and Probate Literature 


Excerpts from Selected Article 


BUSINESS INSURANCE AGREE- 
MENTS 


The Spectator, April 11, 1940. 


N a close corporation, upon the death of 

an active stockholder, many contingencies 
arise. Usually the surviving stockholders 
must choose one of the following alterna- 
tives: 


Raise sufficient funds to buy the deceased’s stock, 
provided the heirs will sell. 

Continue to operate the business with the de- 
ceased’s widow or other heirs as stockholders. 

Dissolve the corporation and divide the remain- 
ing assets among the stockholders. 


Life insurance together with a stock pur- 
chase trust agreement provides the means 
and the method to effect an immediate 


transfer of ownership of the deceased’s 
stock to the surviving stockholders. 


Advantages of Stock Purchase Agreement 


Provides the surviving members with the 
necessary funds to purchase the deceased 
stockholder’s interest without unusual drain 
upon their personal assets. 


Assures the surviving stockholders that 
the management and ownership of the bus- 
iness will remain in experienced hands, and 
eliminates loss of credit standing and the 
possibility of the deceased’s interest being 
acquired by competitors. 

Assures the estate of the deceased of an 


immediate and predetermined cash settle- 
ment for the decedent’s interest. 


HOW A STOCK PURCHASE AGREEMENT OPERATES 


Copital—1800 shares, no par value 


Mr. X 
600 shores $30,000 


X,Y, OMPANY, INC. 


Proportion of Holdings 


Mr. ¥ 
600 shares $30,000 


Stock Purchase Trust Agreement 


Assumed Value of Stock—$?0,000 


Mr. Z 
600 shares $30,000 


Provides thot, upon death of a stockholder, his stock shall be transferred to the survivors in Proportions fixed by agreement and deceased's 


estate shall be paid a sum determined in accordance with the agreement. 


interested persons, preferably with a trust company acting as trustee.) 


Mr. X obtains insurance on the lives of Messrs. 
Y and Z for amounts equal to the value of the 
stock he is to receive on the death of either of 
them Amount of insurance— 

$15,000 on Mr. Y's life, 


Mr. Y obtains insurance on the lives of Messrs. 
X and Z for amounts equal to the value of the 
stock he is to receive on the death of either of 
them Amount of insurance— 

$15,000 on Mr. X's life, 


(The agreement should be prepared by the Attorney for the 


Mr. Z obtains insurance on the lives of Messrs. 
X and Y for amounts equal to the value of the 
stock he is to receive on the death of either of 
them, Amount of insurance— 

$15,000 on Mr. X's life, 

$15,000 on Mr. Y's life. 


$15,000 on Mr. Z's life. 
(Mr. Y is the owner of the policies and pays 
the premiums thereon.) 


$15,000 on Mr. Z's life. 
(Mr. X is the owner of the policies and pays the 
premiums thereon.) 


(Mr. Z is the owner of the policies and pays the 
premiums thereon.) 


The policies are assigned to the trustee. The stock owned by Messrs. X, Y, and Z is endorsed in blank and deposited together with the 
policies with the trustee under the agreement The stockholders retain voting and dividend rights under the stock so deposited. 


Mr. X, Y, of Z dies 


The stock and insurance pol- 
icies which had been depos- 
ited by the respective surwiv- 
ing stockholders are returned 
to them by the trustee. 


The agreement may include the privilege 
to the surviving stockholders of purchas- 
ing the policies on their respective lives 
owned by the deceosed’s estate, for an 
amount equal to the cash surrender value 
of such policies. 


The stock of the deceased is 
transferred by the trustee to 
the surviving stockholders in the 
proportions directed in the 
agreement. 


Insurance proceeds on the life 
of the deceased cre paid to 
the trustee for payment to 
the estate of the deceased 
stockholder, in accordance 
with the agreement. 













Appointment of a trustee provides a 
means for smoothly and impartially effect- 
ing the liquidation of such an interest, thus 
preventing possible antagonisms, bitterness, 
or lawsuits. 




















Partnership Plan 






Legally a partnership is terminated upon 
the death of a partner and the estate of the 
deceased partner must receive his interest 
in the business. The surviving partners 
are faced with the following alternatives: 








Sell the business at a forced sale and divide 
the proceeds with the estate of the deceased part- 
ner. 

Buy the interest of the deceased partner and 
continue the business. 

Form a new partnership with the deceased’s 
widow or other heirs. 

Find a new partner who has the necessary 
qualifications and who will buy the interest of 
the deceased. 











Partnership insurance makes possible an 
immediate settlement of the deceased part- 
ner’s interest, which is desirable from the 
standpoint both of the surviving partners 
and the heirs of the deceased. 








Advantages of Partnership Plan 





Provides the funds to enable the surviving 
partner or partners to acquire the interest 

























HOW A PARTNERSHIP PLAN OPERATES 


A & B COMPANY 
Assumed Value of Business—$30,000 


Proportion of Holdings 































Mr. A insures B's life 
for $15,000 and pays 


the premiums thereon. 


Mr. B insures A's life 
for $15,000 and pays 


the premiums thereon. 












Insurance Made Payable to Trustee under 
Trust Agreement 
(Drawn up by Attorney for interested partners) 



























































Mr. B may or may not 
have option by the 
agreement to buy the 
policy on his own 

life from Mr. A's 
estate. 


Trustee 
gives cash 
to Mr. A's 
estate. 


Trustee 
receives 
proceeds of 
insurance— 
$15,000. 


Trustee 
gives Mr. B 
A's interest. 





able to the business. 
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of the deceased partner without unusual 
drain upon their personal resources. 

Furnishes a means by which the estate 
of a deceased partner will receive an im- 
mediate and predetermined sum for his in- 
terest in the business. (This is important, 
for as a general rule the estate of the de- 
ceased is not entitled to any salary, drawing 
account, or any other compensation during 
the dissolution of the partnership.) 


Surviving partner or partners are en- 
abled to continue the business with little or 
no interruption or sacrifice of such intang- 
ible assets as good will, etc. 


Appointment of a trustee provides the 
means for smoothly and impartially effect- 
ing the liquidation of the deceased’s inter- 
est in the business according to the terms 
of the insurance agreement of the partner- 
ship. 


Proprietorship Plan 


Upon the death of the owner of a bus- 
iness, the heirs are usually confronted with 
one or more of the following problems: 


Insufficient funds to carry the company over 
that period of time usually required to find a 
purchaser or someone who can capably manage 
the business. 

Lowered credit standing or possible cessation 
of credit. 

Pressure by the creditors for payment of cur- 
rent obligations. 

Substantial decrease in the value of a business 
deprived of its leadership which not only makes 
it difficult to dispose of the company, but very 
often results in a forced sale. 





Proprietorship insurance is desirable be- 
cause it helps to protect the business during 
the lifetime of the owner and also benefits 
the heirs of the deceased owner. 


Advantages of “One-Man” Business 
Insurance 


Enables the heirs to continue the business 
until a satisfactory purchaser can be 
found, or until a competent successor can be 
trained. 


Provides a cash reserve against the cred- 
itor’s claims thereby preventing immediate 
and uncompromising demands for the assets 
of the business. 


While the insurance is in force, it en- 
hances the company’s credit and acts as 
excellent collateral for loans made in be- 
half of the company. (Cash surrender value 
of such policies may be carried on the bal- 
ance sheet as a current asset, and is avail- 
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Unproductive Trust Property in 
Massachusetts 
MAYO A. SHATTUCK, author: Loring: Trustees 


Handbook Shattuck Revision (1940). Boston 
University Law Review, June. 








The title of this article is, in a sense, 
misleading—misleading because Professor 
Shattuck’s analysis of the problems in- 
volved in unproductive trust property 
would be of distinct value not only to 
Massachusetts institutions and individuals, 
but also to those in other jurisdictions, 
particularly where the questions which he 
discusses remain unanswered or unsettled. 
He treats of the problems of apportion- 
ment, as between principal and income, of 
the carrying charges and proceeds of sale 
of real estate, mortgages, corporate bonds 
and stocks, with reference both to property 
which was unproductive at the inception 
of the trust and that which subsequently 
became unproductive. 

Particular emphasis is laid upon the two 
recent Massachusetts cases* which, accord- 
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Keyman Plan 


The death of a keyman or valuable exe- 
cutive, whose specific abilities or capital 
has materially aided a company’s progress, 
very often results in a considerable loss to 
the firm. Frequently it is very difficult 
to replace such men and as a result of their 
death the management may be confronted 
with one or more of the following contin- 
gencies: 

Shrinkage of credit. 
Decrease in earning power. 


Loss of financial support. 
Decrease in the value of equity in the business. 


A financial shock absorber in the form of 
business insurance on the lives of the key- 
men in favor of the company is advisable. 


Advantages of Keyman Insurance 


Protects the trade and bank credit. Cash 
surrender value of such policies may be 
carried on the balance sheet as a current 
asset and is available to the company. 

Reimburses the company, in so far as 
can be measured, for monetary loss which 
it suffers through the death of a keyman. 

Provides the cash to tide the company 
over that period of time usually necessary 
to train a competent successor and to cover 
many other readjustments which may follow 
the death of a keyman. 


ing to the author, “represent a mighty step 
toward ... ‘The Equitable Approach,’ ” de- 
fined by him as the rule that “the carrying 
charges . . . should be charged to principal 
and the proceeds of sale . . . apportioned 
unless the testator clearly demonstrated a 
contrary intent.” These decisions do not 
cover, however, the case of property origin- 
ally unproductive, but give some indication 
that the rule may be different. Professor 
Shattuck offers cogent arguments against 
the distinction. 

Looking further to future solutions of 
open questions, the author makes these ob- 
servations: 

“We suppose that the rule in cases of 
inter vivos irrevocable trusts will turn out 
to be identical with that which is eventually 
worked out for testamentary trusts.” 

“We hope that our Court will apply the 
rule for which we have contended to chat- 


*Springfield Safe Deposit & Trust Co. v. Wade 
(Feb. 1940 Trusts and Estates 223), and Har- 
vard Trust Co. v. Duke (Dec. 1939 Trusts and 
Estates 687). 






























tels and to unproductive bonds, as well as 
to mortgages in default.” 


“Reserving judgment upon the difficult 
question of preferred stocks, we wonder 
whether the weight of practical difficulties 
won’t conspire to bring an ultimate de- 
cision against apportionment of the pro- 
ceeds of sale of ordinary common stock 
equities.” 

“It will be necessary to define with some 
reasonable accuracy the time when unpro- 
ductivity begins ... and ends... If the 
court can decide, as it must when called 
upon, when the duty to sell has arisen, the 
court can likewise decide when the calcula- 
tion of income should begin. . . . The adop- 
tion ... of the general principle of appor- 
tionment means that trustees should pay 
more attention to proper exercise of their 
duty to convert.” 


“Is it not possible that a wise equity 
court will allow the trustee a substantial, 
if not comfortable, area of tolerance in 
cases where the amounts of income involved 
are relatively small?” 


a en 


Support and Alimony Claims of Wife 
Against Spendthrift Trust Interest 
of Husband Beneficiary 


Temple Law Quarterly, Feb. 


This Note traces the trend of decisions 
endeavoring to resolve the conflict between 
the right of a grantor to restrict the use 
of his gift, and the public policy that a 
creditor may attach each absolute right of 
his debtor. As indicated by the title, the 
major portion of the discussion deals with 
a present or divorced wife’s right to reach 
a spendthrift trust of which her husband 
is beneficiary, a right which the author 
states has been receiving increasing recog- 
nition in the later cases, (the Note was 
written before the decision in Schwager v. 
Schwager, reported in March 1940 Trusts 
and Estates 335). Readers who are inter- 
ested in this subject will find numerous 
cases and articles listed in our Cumulative 
Indexes under the heading “Distribution.” 


a 


Federal Income and Estate Taxation 


Law and Contemporary Problems, Spring 1940. 
(Published by School of Law, Duke University.) 


This is a symposium of seventeen articles 
dealing with legal, economic, and admin- 
istrative problems in federal income and 
estate taxation. Among the titles of spe- 
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cial interest to our readers are the follow- 
ing: 

“The Proposal to Reduce High Surtaxes” 
(pro and con) 

“The Question of Taxing Capital Gains” 
(pro and con) 

“The Proposal to Tax Income from Gov- 
ernmental Securities” (pro and con) 

“The Problem of Personal Income Tax 
Avoidance” 


“Tax Avoidance and the Federal Estate 
Tax” 

“Integration of the 
Taxes” 


“New Roads Toward the Settlement of 
Federal Income, Estate, and Gift Tax Con- 
troversies” 

Since it is not practicable to review the 
complete series, it will be enough to say 
that this collection of authoritative articles 
is worth many times over the one dollar 
cost. 


Estate and Gift 


iii iil adiietcamabatiaaie 


Price Flexibility and Inflexibility 


JULES BACKMAN. 
lets, Series 4, No. 3. 
University Law School.) 


Contemporary Law Pamph- 
(Published by New York 


This pamphlet discusses the history and 
meaning of price inflexibility, and analyzes 
the effects and implications of price inflexi- 
bility upon the economic system. Dr. Back- 
man presents a comprehensive statistical 
study of wholesale prices for the period 
1929-39, and a tabulation of the more im- 
portant factors which account for price 
inflexibility in the entire price system. 

His conclusion is that the goal should be 
the narrowing of the area of inflexibility, 
thus reducing the impediments to readjust: 
ment, rather than the toying with new 
monetary techniques, or the pulverizing of 
industry in the hope of counteracting what- 
ever ill effects flow from the prevalence of 
excessive price inflexibility. 


@ther Articles and Notes 


Testamentary Capacity and the Burden of 
Proof, by Fenton Mee—Notre Dame Law- 
yer, May. 

Effect of Death of Legatee Before Testa- 
tor Where Legacy is Given in Payment of 
2 Debt or Discharge of a Duty—New York 
Law Journal, May 27. 

Alienability and Perpetuities VI, by Percy 
Bordwell—lowa Law Rev., May. 
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Action Against Trustee for Benefit of 
Trust—Payment of Attorney Fees Out of 
Trust Funds (City National Bank & Trust 
Co. v. American National Bank, Ind.) — 
Ibid. 

Popplestone on Will Trusts (Taxation of 
Trust Remainder Interests), by R. C. Bat- 
tams—The Dark Horse (Lioyds Bank), 
May. 

The Trust Indenture Act of 1939, by 
Stanley E. Howard—Journal of Land & 
Public Utility Economics, May. 

Majority of Several Co-Trustees May 
Act (Hersh v. Rosensohn, N. J.) —Banking 
Law Journal, May. 

Irrevocable Trusts and the Federal In- 
come Tax (Helvering v. Clifford, U. S.)— 
Yale Law Journal, May. 

Right of Divorced Wife of Beneficiary 
of Spendthrift Trust to Reach his In- 
terest for Alimony and Support of Children 
(Schwager v. Schwager, C. C. A. 7) —Mich- 
igan Law Rev., May. 

Income Taxes—Improvements by Lessee 
Held Income to Lessor (Helvering v. 
Bruun, U. S.)\—Harvard Law Rev., May. 
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Inheritance Taxes—Decedent’s “Possibil- 
ity of Reverter’ in Life Insurance Held 
Taxable (Bailey v. United States, Ct. Cl.) 
—Ibid. 

Apportionment of Taxes on Realty 
Where Cestui Dies During Year for Which 
Taxes Are Assessed (Taylor v. Bentinck- 
Sm‘th, Mass.)—Virginia Law Rev., May. 

Apportionment (of Dividends): Plea for 
Uniform Rule, by Elwood F. Reeves, Jr.— 
Temple Law Quarterly, Feb. 

The Los Angeles Lumber Products Case 
and Its Implications, by E. Merrick Dodd, 
Jr.—Harvard Law Rev., March. 

Income Taxes—Settlor Held Taxable on 
Income from Short Term Trust (Helvering 
v. Clifford and Same v. Wood, U. S.)— 
Harvard Law Rev., April. Also in Mich- 
igan Law Rev., April. 

Restraints on Alienation of Cestui’s In- 
terest—Claims of Cestui’s Dependents for 
Support Disallowed (Schwager v. Schwager, 
C. C. A. 7)—Harvard Law Rev., April. 

Mortgage Extension Agreement Directing 
Payment to Third Parties Upon Death of 
Mortgagee Held Invalid Testamentary Dis- 
position (McCarthy v. Pieret, N. Y.) — 
Harvard Law Rev., April. Also in Mich- 
igan Law Review, April. 

Trusts — Investments — Participation 
Mortgages — Common Trust Funds (First 
National Bank of Birmingham v. Basham, 
Ala.) —Michigan Law Rev., April. 

Partial Termination of A Testamentary 
Trust (Springfield Safe Deposit and Trust 
Co. v. Friele, Mass.)—Duke Bar Assn. 
Journal, Winter 1939-40. 


Wills—Construction of “Children” to In- 
clude Adopted Children (Sanders v. Adams, 
Ky.)—Missouri Law Rev., April. 

Principles of Inheritance or Estate Tax- 
ation Where Property Passes to Appointee 
Under Testamentary Power Entitled to 
Same Interest Under Previous Will—New 
York Law Journal, April 9, 10, 11. 


Trust Investments in West Virginia— 
West Virginia Law Quarterly, April. 

Inheritance Taxation—Revocable Trans- 
fers—Inter Vivos Transfer Where Life 
Beneficiary Given Power to Withdraw Part 
of Corpus of Reciprocal Trust (Lehman v. 
Comm. of Internal Revenue, C. C. A. 2)— 
Minnesota Law Rev., May. 

Taxation—Powers—What Constitutes A 
General Power of Appointment under the 
Federal Estate Tax (Morgan v. Comm. of 
Internal Revenue, U. S.)—Minnesota Law 
Rev., May. 





Nem Books 


Estate Planning to Minimize Taxes 


MORSE GARWOOD. Prentice-Hall, Inc. 269 
pp. $3.50. 


This book should be a valuable source of 
information, as well as the basis for a study 
of tax problems, for life underwriters, trust 
officers, and attorneys who are concerned 
with estate planning. It is designed to ex- 
plain the fundamentals of income, gift, and 
estate taxation, and the application of these 
tax rules to insurance and trust matters. 
Each of the great variety of problems pre- 
sented is taken from an actual case, so that 
the reader has the benefit of tested plans. 
A complete section discusses preparation 
of the plan. 


The author’s legal and tax background, 
and experience in estate planning work in 
the trust department of the Provident 
Trust Company of Philadelphia, with which 
he is associated, qualify him to write on 
this increasingly important subject. 


Another P-H publication along the same 
lines is Immediate Adjustments in Estate 
Plans, Trusts, and Life Insurance, a pamph- 
let analyzing the effects of recent Supreme 
Court and other decisions on taxation of 
trusts and life insurance, and what can be 
done to protect plans and policies already 
in existence against unnecessary taxes; to 
avoid ineffective, expensive “tax saving” 
plans; and to reduce present taxes. It sells 
for one dollar. 


SS 
The New Outlook in Business 


A symposium. Harper & Bros. 323 pp. $3.00. 


This is a collection of twenty-one essays, 
authored (with perhaps the occasional as- 
sistance of a “ghost”) by a not entirely 
homogeneous group. Fourteen are high in 
America’s industrial hierarchy—chairmen, 
presidents and executive vice-presidents. 
Another is head of the world’s largest ad- 
vertising firm, and still another who a few 
months ago stepped into a high seat in the 
councils of a manufacturing company which 
is a big advertiser. Two are periodical 
publishers. The remaining three are Dean 
Wallace Donham of Harvard; Donald Rich- 
berg, an able lawyer; and Bronson Batche- 
lor, a professional writer on business. 

The need of a book that really will inter- 
pret business to the American public is so 
great that the ensuing disappointment is all 


the greater, each time it is necessary re- 
luctantly to report that a new book is not 
it. Not that one or two of the papers are 
not worth reading. Dr. Donham offers a 
genuinely thoughtful discussion of the 
problem of developing men for a continuity 
of executive leadership in the large corpor- 
ation; and the fundamental honesty and 
sincerity of men like Colby M. Chester and 
Charles R. Hook shines even through the 
platitudinous generalities to which they (or 
their public relations counsel) felt com- 
pelled to confine their outgivings. 


But the book gives the impression that 
the editor himself either did not clearly 
visualize what he was trying to do — 
whether to make a book that might have a 
profitable sale, to make one that might 
prove interesting and informative to bus- 
iness men themselves, or to make one that 
really would dispel some of the misunder-— 
standings between business leaders and the — 
public—or was unable to make his contri- 
butors understand what he wanted. As 
a result, the thing does not hang together, 
and does not really add anything material 
to our enlightenment in any direction. 


a 


Capital Expansion Employment and 
Economic Stability © 


HAROLD G. MOULTON and others. The Brook- 
ings Institution. 403 pp. $3.50. 


It is at least conceivable that the events 
of a single month that has elapsed since 
this painstaking, scholarly and conscientious 
study of the American economy was given 
to the printer ... have already deprived it 
of almost everything save historical value. 
Macaulay’s New Zealander, or some equally 
curious investigator of the future seeking to 
find out what the economic structure and 
practice of the United States was prior to 
the annus terribilis, 1940, will find here a 
clear and authoritative presentation of the 
situation that then existed. How much bear- 
ing it may still have on whatever kind of 
world he is then living and working in, no 
prophet known to this reviewer would ven- 
ture to say. 


None the less, the obviously protracted 
and thorough labors of the staff of The 
Brookings Institution need not necessarily 
prove to have been entirely wasted. Some- 
where, somehow, sometimes, men (unless we 
all accept unreservedly the pessimistic con- 
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clusions of Mr. H. G. Wells in his most 
recent outgivings, and thereby assist in 
bringing them to reality) are.going to con- 
front the task of rebuilding a world in 
which they and their neighbors can resume 
life, and work, and hope. When that time 
comes, they will find in this book some ex- 
tremely valuable guidance, even though it 
will largely consist, from their point of 
view, of a review of mistakes to be avoided. 

The book is an orderly arsenal of ammuni- 
tion for the 1932-1940 campaign of Private 
Enterprise vs. The New Deal. But what 
becomes of that campaign in the face of a 
threat from without such as America has 
not in its entire existence been called upon 
to meet? 

re) 

Thompson on Real Property 


GEORGE W. THOMPSON. The _ Bobbs-Merrill 
Co. Volume Five. 


This volume* embraces subjects of dis- 
tinct interest and value to fiduciaries and 
probate attorneys. The first two chapters 
discuss uses and the various types of trusts, 
express and implied, in real property. The 
treatment is of a type one would expect in 
a work devoted exclusively to trusts and 
trustees, so excellent is the coverage of 
these matters. 

The following chapter consists of an anal- 





*See previous notes in January and March issues 
of Trusts and Estates. 





Senior Railroad Receivership Bonds — 
Monthly market letter analyzing the out- 
look for Senior Railroad Receivership 
Bonds. The bonds are listed and recom- 
mendations are made. 

New Federal Taxes — Manufacturers 
Trust Company has published a pamphlet 
entitled “Revenue Act of 1940” which con- 
tains the text of the new bill recently sign- 
ed by the president, together with a sum- 
mary of its important provisions as well as 
explanatory tables. 

Accounting—The public is asking ques- 
tions about accounting and its relation to 
the pocketbook of the average citizen. This 
booklet attempts to answer those questions, 
which have been implied in newspaper edi- 
torials and elsewhere in the past year. 

National Defense and War Taxes — 
Monthly market letter dealing with excess 


These booklets are offered without charge or obliga- 
tion. 


Write to Trusts and Estates for those desired. 





Che Booklet Shelf 
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ysis of the general principles governing 
“Devolution by Law from Ancestor to Heir,” 
and includes a digest of the statutes of 
descent in each state. After a number of 
chapters on the several modes of transfer- 
ring realty other than by alienation (e.g. 
escheat, eminent domain, estoppel, adverse 
possession), there is an admirable “article” 
of some 150 pages on “Alienation by De- 
vise or Will,” which, besides pointing out 
the formal requirements of testaments, 
deals with the various types of estates in 
real property, the limitations thereon, in- 
cluding the rule against perpetuities, and 
lapse. The concluding chapter covers 
“Alienation by Deeds,” including, for exam- 
ple, sales for nonpayment of taxes. 
Volumes six and seven have been publish- 
ed, but this reviewer has not had the op- 
portunity to examine them. No doubt they 
will prove as good as the preceding ones. 


————___ 9 
Principles of Bank Investment 


Bond Portfolio Committee, Penna. Bankers Assn. 
$2.00. 


This book contains papers presented at 
the Conferences on Bond Portfolios of the 
Pennsylvania Bankers Association early this 
year. The several authoritative articles 
deal with principles of bank investment 
primarily from the practical standpoint of 
bank management, and makes pertinent sug- 
gestions for officers and directors. 


profits taxes, the likelihood of their imposi- 
tion and their probable effects upon corpor- 
ate earnings. 


Minimizing Taxes—This quarterly tax 
letter, available for exclusive distribution 
by banks and trust companies in their re- 
spective communities, points out the impli- 
cations of recent decisions on short term 
trusts with respect to their income tax 
liability, and offers suggestions to avoid the 
effects of the Bailey (life insurance pro- 
ceeds) case. 


' Canadian Dollar—This booklet, prepared 
by J. Courtland Elliott, economist for A. E. 
Ames & Company, presents an interpreta- 
tion of Canada’s war time controls and 
conditions as they affect the American in- 
vestor. 

Nine Deaf Men—An 8-page booklet dis- 
cussing the market for trust new business 
and addressed primarily to trust executives 
concerned with new business promotion. 











Fiduciary Decisions 


LEGAL CONTRIBUTING EDITORS 


Digests of the current decisions affecting fiduciaries, published in the follow- 
ing pages, were selected and reported by these attorneys, for their respective 


jurisdictions: 


ARIZONA & NEW MEXICO: Phil J. Munch—Attorney-at-law, Phoenix 

COLORADO: Montgomery Dorsey—Hughes & Dorsey, Denver 

CONNECTICUT: Allan K. Smith—Day, Berry & Howard, Hartford 

DAKOTAS (NORTH & SOUTH): Perry F. Loucks—Attorney-at-Law, Watertown, S. D. 

INDIANA: William H. Krieg—Jones, Hammond, Buschmann & Gardner, Indianapolis; 
Counsel for Indiana State Bankers Association 

MASSACHUSETTS: Guy Newhall—Attorney-at-law, Lynn; Reporter and Lecturer for 
Corporate Fiduciaries Association of Boston 

MINNESOTA: James E. Dorsey—Fletcher, Dorsey, Barker, Colman & Barber, Minne- 
apolis; Counsel for First National Bank & Trust Company, Minneapolis 

MISSOURI: Robert Neill, Jr—Thompson, Mitchell, Thompson & Young, St. Louis; 


Counsel for Mercantile-Commerce Bank and Trust Co. 
NORTH CAROLINA: Irving Carlyle—Manly, Hendren & Womble, Winston-Salem 
OHIO: R. P. Biechele—Attorney, The Cleveland Trust Company, Cleveland 
TENNESSEE: Charles C. Trabue, Jr—Trabue, Hume, Davis & Gale, Nashville 
WISCONSIN: Ralph M. Hoyt—Shea & Hoyt, Milwaukee 


Accounting—Court—Finality of Or- 
der Allowing Account 


Minnesota—Supreme Court 
In re Estate of Flora Woodworth, Decedent, de- 
cided May 24, 1940. 


On September 29, 1933, the Probate Court 
filed its order adjusting and allowing the 
final account in the Estate of Flora Wood- 
worth, Decedent, of Horace Fishback, de- 
ceased executor, the account being filed by 
the executors of the Estate of Horace Fish- 
back . Objections to the account had been 
filed by one of the legatees seeking sur- 
charge because of alleged fraud and con- 
cealment by the deceased executor in respect 
to assets of the estate. 

In December, 1937, appellant was appoint- 
ed and qualified as administrator d. b. n. 
of the estate of Flora Woodworth. He then 
moved the Probate Court to vacate and set 


aside its order of September 29, 1933. The 
motion was denied. On appeal to the Dis- 
trict Court, the action of the Probate Court 
was affirmed. On appeal to the Supreme 
Court the judgment of the District Court 
was also affirmed. 

Appellant contended that the Probate 
Court, having once obtained jurisdiction of 
an estate, the proceeding is in rem, and, 
until final decree of distribution is render- 
ed, no order entered in the proceeding is 
final so as to deprive the court of power 
or jurisdiction to vacate or alter the same. 
So far as having and retaining jurisdiction 
of the estate is concerned, the argument of 
appellant is correct. However, there are 
matters, as between the estate and third 
persons, presented and determined by or- 
ders in the proceeding that become final and 
binding if not appealed from, regardless 
of the question whether or not the final de- 
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cree of distribution is rendered. Such is an 
order allowing a final account of a repre- 
sentative of an estate. Such an order is in 
effect a judgment binding as between the 
representative and the estate. 

Section 9405 of Mason’s Minnesota Sta- 
tutes provides that a judgment obtained by 
means of perjury or fraud may be set aside 
in an action brought for that purpose by 
the aggrieved party within three years af- 
ter discovery by him of such perjury or 
fraud. This statute has been construed to 
mean that the perjury or fraud must be 
something that occurs outside of the trial 
and prevents the other party from partici- 
pating in the trial or induces him to not 
appear and present his defense or objec- 
tions. The final account as filed presented 
every specific item for adjudication that is 
now sought to be attacked by the motion 
to vacate. The court stated that perjury 
or fraud in establishing such items cannot 
be reached under said Section 9405. 


ee 


Assets—Business—Effect of Testa- 
mentary Direction to Employ 
Named Individual 


Massachusetts—Supreme Judicial Court 
Berry v. Berry, 1940 A. S. 837; May 28, 1940. 


X bequeathed to his daughter, A, his 
business known as the Berry Co., together 
with equipment, building, etc. He directed 
A to employ his son, B, at a stated salary, 
as long as she continued to run the bus- 
iness. After the execution of the will X 
incorporated the business, X and A each 
having 23 shares, and B 4 shares. After 
X’s death A, although the residuary legatee, 
purchased the testator’s stock at its ap- 
praised value. She continued as its sole 
manager. B was incapable of performing 
important work, but A had paid him his 
prescribed wages for several years before 
she stopped, although he went to the plant 
for only a short time each day. The trial 
judge found that B was unable to render 
any service of value to the corporation, and 
she would have been justified in discharg- 
ing him, although she did not actually 
discharge him. 

HELD: He could not recover for the 
period during which she did not pay him. 
The direction in the will did not constitute 
a legacy, but the wages were to be a 
recompense for services performed; and 
since he was incapable of performing any 
service of value, A was not obligated to 
continue the payment of wages. 
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Charitable Trusts—Charitable Corpo- 
ration Cannot Appeal from Refusal 
of Court to Exercise Cy Pres Doc- 
trine in its Behalf 


Massachusetts—Supreme Judicial Court 
Bolster v. Attorney General, 1940 A.S. 1155; June 
27, 1940. 


Provisions in a will for a school for girls 
could not be carried out, and a College was 
permitted to intervene and request that the 
funds be turned over to it by an application 
of the Cy Pres doctrine. The court applied 
the Cy Pres doctrine, but awarded the 
funds to the town for the support of a 
girls’ school. The College appealed. 

HELD: Appeal dismissed, on the ground 
that the College was not a person aggrieved 
by the decree, and had no standing to ap- 
peal. An institution that hopes to benefit 
by the application of the Cy Pres doctrine 
has no private interest different in kind 
from that of the public generally, which is 
represented exclusively by the Attorney 
General. 

ee 


Distribution—Devise Over on Death 
Held Effective On Death of Devisee 
After Testator 


Tennessee—Supreme Court 


Eckhardt v. Phillips, 187 S. W. (2d) 301 (March 
2, 1940). 


In 1897, R. S. Phillips executed a will 
which contained, among others, the follow- 
ing provisions: 

“Third. I hereby give all the land I may own 
at my death to my little son, Swep Sidnor Phil- 
lips, now about five months old .. .” 

“Should my son, Swep Sidnor Phillips, die with- 
out an heir or heirs born to him in lawful wed- 
lock, then I want all my land or real estate to 
go to Bennett Phillips, Maggie Phillips, and Mol- 
lie Matthews, my nephews and nieces, respective- 
ly, and their heirs. 

“Seventh. I want my son, Swep Sidnor, to have 
his support out of my place till he is of age, with- 
out charge for board . . . I want Sidnor’s guar- 
dian and my executor, too, to see to this...” 


Testator died in 1914. In 1925 and 1927 
complainants purchased certain property 
described in the will from Swep, relying on 
opinions of title examiners that he had got- 
ten a fee simple title. In this suit com- 
plainants brought suit against Bennett Phil- 
lips and the others named in the will for 
the purpose of obtaining a judicial con- 
struction of the will and a declaration that 
Swep had owned the property in fee simple. 
The Chancery Court held in favor of com- 
plainants. 
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HELD: Reversed. The Court recognized 
the rule of construction that “If there is an 
immediate gift to A, and a gift over in 
case of his death, or any similar expres- 
sion implying the death to be a contingent 
event, the gift over will take effect only in 
the event of A’s death before the testa- 
tor...” but noted the facts which appear 
from the will—(1) that Swep was about 
five months old when the will was executed, 
and (2) that a guardian was appointed to 
manage the property for Swep’s benefit 
during his minority, and observed: 

“These facts unmistakably indicate events which 
necessarily had to happen after the death of the 
testator, and render inescapable the conclusion 
that it was his clear intention that the limitation 
over should take effect on the death of his son, 
Swep Sidnor Phillips, without leaving a child or 
children surviving whenever it might occur.”’ 
The Court gave effect to this intention 

and held that the limitation over in favor 
of the defendants was valid; that Swep 
Sidnor Phillips had held merely the life in- 
terest in the property and did not own 
the fee; and that the complainants had 
therefore gotten only an interest in the 
property during Swep’s lifetime. 
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Distribution — Non-existent Bonds 
Given by Will—Specific Devise Con- 


tained in Residuary Paragraph Not 
Subject to Charges 


Wisconsin—Supreme Court 


Will of Smith, 292 N. W. 443. Decided June 4, 
1940. 


The testator in the sixth paragraph of 
his will gave his housekeeper certain prop- 
erty, including “$5000 par value in Ameri- 
can Timber Holding Company bonds.” He 
had owned such bonds previously, but at 
the time of execution of the will the com- 
pany’s entire bond issue had been redeemed 
and cancelled and the testator owned $25,- 
000 par value of the company’s stock. The 
legatee contended that she was entitled to 
receive $5000 in cash; the residuary bene- 
ficiary contended that the legacy had lapsed. 

In the seventh paragraph of the will, the 
testator gave his son “the entire residue 
and remainder of my estate; *** also my 
farm in the Town of Somers.” In earlier 
paragraphs of the will he had given certain 
pecuniary legacies, which the estate was 
not large enough to pay without selling real 
estate. The pecuniary legatees contended 
that the gift of the farm, being in the resi- 
duary clause of the will, was subject to a 
charge for the payment of the pecuniary 
legacies. 
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HELD: (1) The testator’s reference to 
bonds of the American Timber Holding 
Company would appear to have been a mere 
inadvertence on his part, since the com- 
pany had no outstanding bonds and the 
testator owned only stock in the company. 
Since he obviously intended the housekeep- 
er to receive something, the legacy should 
not be permitted to lapse; yet he could not 
have intended his executors to be required 
to buy bonds in the market when none exist- 
ed. The will should therefore be construed 
as referring to stock instead of the bonds, 
and the housekeeper is entitled to receive 
$5000 par value of the stock. 

(2) The gift of the farm to the testator’s 
son was a specific devise, and the fact that 
it was contained in the residuary paragraph 
of the will does not make it a part of the 
residue. The use of the word “also” be- 
tween the mention of the residue and the 
mention of the farm makes it additionally 
clear that the farm was intended to be given 
entirely apart from the residue. Being a 
specific devise, it is not subject to a charge 
in favor of the pecuniary legatees. 


es 


Distribution—Right of Children of 
Marriage to Enforce Antenuptial 
Agreement 


Massachusetts—Supreme Judicial Court 
Harding v. Bailey, 1940 A. S. 831; May 28, 1940. 


H and W made an antenuptial agreement, 
one of the terms of which was that he 
would not alter, amend or revoke the pro- 
visions made for her in his will. The will, 
made at the same time as the agreement, 
gave the residue in trust for her and others. 
The will also provided that $10,000 should 
be given to each child they might have, on 
reaching 25. They had two children, one of 
whom was the plaintiff in this case. H 
and W later separated, and H transferred 
the bulk of his estate to his sister, X. H 
died and his will was duly probated. Shortly 
afterwards X, by an instrument to which 
W was a party, set up a trust of part of 
the money, the terms of which were to pay 
most of the income to W, and a small 
amount to the children. The latter, how- 
ever, would not get any principal until 
their mother died. The plaintiff brought 
suit to compel the executors of X’s will to 
pay her the $10,000. 

HELD: She could not recover. The ante- 
nuptial agreement did not itself make pro- 
vision for prospective children, and the only 
provisions of the will incorporated into the 
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agreement were that H would not alter, 
etc. the provisions made for his wife. H 
was under no obligations to his children 
which would prevent his giving away his 
property during his life, and W owed no 
duty to them to institute legal proceedings 
for their benefit. 


| ee 


Distribution—Rules of Construction 
Favor Vesting of Estate at Time of 
Testator’s Death, Even Though 
Right of Full Enjoyment is Post- 
poned 


North Carolina—Supreme Court 


Coddington v. Stone, 217 N. C. 714 (Filed June 
8, 1940). 


The testator, who was a widower, left a 
will in which he devised all of his property 
to a trustee for the benefit of three minor 
sons. The trustee was directed to use the 
income for the support and maintenance of 
the testator’s sons, the unexpended balance 
to be accumulated and added to the princi- 
pal of the trust estate. Upon the youngest 
son becoming twenty-one years of age the 
trustee was directed to divide the property 
into three equal parts and to deliver one of 
such parts to each of the sons. There was 


no provision in the will making any dispo- 


sition of the property in the event of the 
death of any of the sons, and the will con- 
tained no residuary clause. Before the 
youngest son became twenty-one years of 
age, the oldest son died intestate, and there 
was no administration upon his estate. 

Upon the youngest son becoming twenty- 
one years of age, the trustee divided the es- 
tate into two equal parts, including certain 
real estate, and delivered the same in term- 
ination of the trust to the two surviving 
sons. Thereafter, one of the sons entered 
into a contract to sell and convey real es- 
tate vested in him under the will. The pur- 
chaser declined to accept title upon the 
ground that since the trust estate vested 
in the beneficiaries upon the death of the 
testator, and State and Federal inheritance 
taxes had not been paid upon the interest 
of the deceased son, the land was encum- 
bered with the lien of such taxes. 


HELD: The estate vested in the bene- 
ficiaries upon the death of the testator even 
though full enjoyment of the estate was 
postponed, and the interest of the deceased 
son in the trust estate was subject to the 
payment of inheritance taxes. The Court 
pointed out that it is generally held, noth- 
ing else appearing in the will to the con- 
trary, that where an estate is devised to a 
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trustee in an active trust for the sole bene- 
fit of persons named as beneficiaries, with 
direction to divide up and deliver the estate 
at a stated time, this will have the effect of 
vesting the interest immediately on the 
death of the testator. The intervention of 
the estate of the trustee will not have the 
effect of postponing the gift itself, but only 
its enjoyment. The absence of any limita- 
tion over upon the contingency of the death 
of the beneficiary, raises a strong inference 
that it was the intention of the testator to 
confer an immediate estate, vesting at his 
death. 
—_————0 


Investment Powers—Missouri Adopts 
Massachusetts Rule—Trustee Au- 
thorized to Invest in Stocks and in 
Common Trust Fund 


Missouri—St. Louis Court of Appeals 


St. Louis Union Trust Company v. Toberman, 140 
S.W. (2d) 68. Motion for rehearing denied May 
21, 1940. 


This was a suit by a corporate trustee 
under a will asking instruction of Court 
with respect to the character of investments 
it may be permitted to make of funds of 
a certain trust estate. The will provided 
merely that the trustee “shall hold and 
manage the trust estate herein created with 
full power to sell, transfer, convey, encum- 
ber, lease or otherwise deal with the same 
and every part thereof in like manner as I 
might do if living, and to invest the pro- 
ceeds thereof in such property or securities 
as in its judgment will allow a safe and 
regular income and to change investments 
and make new investments from time to 
time as it may deem necessary and proper.” 

The questions presented were (1) whether 
the trust funds might be invested in “sea- 
soned preferred and common stocks of com- 
panies with regular earnings and paying 
regular dividends which may reasonably be 
expected to continue and which stocks are 
of such kind and character that prudent 
men in the community are accustomed to 
purchase same when making investments 
of their savings with a view to their safe- 
ty;” and (2) whether it may properly in- 
vest in “a common trust investment fund 
in the operation of which the trust company 
will take funds from various separate trust 
estates, of which it is trustee, and invest 
them in securities proper for the invest- 
ment of trust funds and issue to the sev- 
eral separate estates from which such trust 
funds are taken certificates representing 
their interest in the common fund, and re- 








cord such interests in the trust company’s 
books in the separate accounts of the sev- 
eral trust estates participating in said com- 
mon trust investment fund.***” 

The decree of the trial court authorized 
and empowered the corporate trustees to 
invest at any time and from time to time 
any funds of said trust estate “in corporate 
preferred and common stocks, provided, 
however, that it shall exercise reasonable 
care in the selection of such stocks as are 
to be purchased,” and, second, contained 
authorization to purchase an interest in a 
common trust investment fund. 

On appeal the judgment of the trial 
court was affirmed, adopting in this, a case 
of first impression, the so-called Massa- 
chusetts rule, and approving the expression 
of that rule as it is set forth in the Re- 
statement of Law of Trusts, Section 227, as 
follows: 


“The purchase of shares of preferred or com- 
mon stock of a company with regular earnings 
and paying regular dividends which may reason- 
ably be expected to continue is a proper trust in- 
vestment, if prudent men in the community are 
accustomed to invest in such shares when making 
an investment of their savings with a view to 
their safety.” 


The Court then approved the investment 
in a common trust fund by disposing of 
objections made to the investment in such 
a fund and citing with approval the Re- 
statement of the Law of Trusts, Section 
227(j), reading in part as follows: 

“The mere fact that trust funds are combined 

*** with funds of other trusts in making invest- 

ments does not necessarily make the investments 


improper, provided that the investments are in 
other respects proper. ***’’ 


Missouri—Supreme Court 


Rand et al., Trustees of Barnes Hospital v. McKit- 
trick, No. 36286, decided July 3, 1940. 


This suit is succinctly abstracted and the 
following quotations are from the Court’s 
opinion (as the case is not yet reported, it 
is impossible to give page citations). 

“This action was filed in the circuit 
court of the city of St. Louis, by the trus- 
tees of Barnes Hospital, to determine the 
power and authority of the trustees, under 
the will creating the trust, in regard to 
the manner of investing the trust funds, 
and for an approval of the investments 
made. The trial court entered a decree 


for the trustees and the defendant ap- 
pealed. 

“The question for determination is: May 
trustees of a charitable trust, in the ab- 
sence of statutory inhibition or restrictions 
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imposed in the grant, invest trust funds in 
stocks of private corporations? No case 
from Missouri is cited in the briefs which 
directly involved this question. The author- 
ities from other jurisdictions are to some 
extent in conflict. There are two lines 
of authority which will be briefly noticed. 
One of these, often referred to as the New 
York rule, does not permit. trustees to in- 
vest in stocks of private business corpor- 
ations. The other rule, referred to as the 
Massachusetts rule, permits such invest- 
ments to be made, *** 


“*** Hence the rule is well stated, Re- 
statement of the Law, on Trusts, supra, that 
trustees may ‘make such investments and 
only such investments as a prudent man 
would make of his own property having 
primarily in view the preservation of the 
estate and the amount and regularity of 
the income to be derived.’ The part we 
have italicized is important. If that rule 
is adhered to, does it become necessary, or 
is it expedient or advisable for a court to 
arbitrarily declare any particular class of 
securities as unfit for trust investments? 
We think not. ***” 

The Court then discusses cases from other 
jurisdictions and refers to Matthew, Chap- 
ter 25, Paragraph 25. The Court then cites 
St. Louis Union Trust Co. v. Toberman, 
140 S.W. (2d) 68, reported above, stating 
“A copy of that opinion was filed with this 
case and it supports our conclusion in every 
respect.” 

The Court then concluded with the fol- 
lowing succinct statement: 


“‘We therefore rule that where trustees exercise 
that degree of care and prudence, when making 
investments of trust funds, as is required by the 
courts in the cases above cited, and make invest- 
ments in accordance with the rule as stated in 
the Restatement of the Law, on Trusts, Sections 
227, 228, they have discharged their duty. We 
think the better rule to be that courts should not 
arbitrarily classify securities as proper or im- 
proper for investment of trust funds. 

“The judgment of the trial court is affirmed.” 


These two cases would seem, therefore, 
to establish the rule in Missouri to be the 
so-called “Massachusetts Rule.” 

——$__ 9 

The decision in Estate of Nonnast, Aug- 
ust 1939 Trusts and Estates 239, has been 
affirmed by the Illinois Supreme Court. 

a 

The petition for a rehearing in the Sut- 
cliffe case (May 1940 Trusts and Estates, 
page 572) was overruled on June 21, ac- 
cording to advice from Squire R. Ogden, 
legal editor for Kentucky. 
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Investment Powers—What Consti- 
tutes Self-Dealing — Inter-Dealing 
Between Trusts 


Ohio—Supreme Court 


In re Estate of Binder, 187 O. S. 27; 27 N. E. 
(2nd) 939. 


The beneficiaries of a testamentary trust 
filed exceptions to the accounts of the trus- 
tee bank based upon investments thereto- 
fore made in seven different issues of land 
trust certificates. No question was raised 
as to the right of the Trustee to invest in 
land trust certificates as such but the claim 
was made that the rule of undivided loyalty 
had been breached as to these particular 
investments. 


All of the issues of land trust certificates 
in question were created by the bank and 
it acted as trustee of each issue, for which 
it received annual compensation. Certain 
of the issues were offered to the public and 
as to these issues the bank participated in 
the underwriting, selling and banking 
groups and received a portion of the under- 
writing, selling and banking profits. As to 
certain of the issues the bank received an 
acceptance fee at the time of the creation 
thereof. In some instances the bank’s bond 


or banking department advanced a part or 


all of the funds necessary to acquire the 
fee against which certificates were issued. 
Certain of the fees were subject to mort- 
gage, in several instances the bank being 
the mortgagee. 

Certain of the land trust certificate pur- 
chases were made through an account in the 
nature of a suspense account, which was re- 
ferred to on the bank’s records and through- 
out the litigation as L. T. 1043. Others of 
the purchases were made from the bank’s 
bond department and from other under- 
writers, and still others were made from 
other trusts. With several exceptions the 
Court found no evidence whatsoever of al- 
location of the securities to the various trust 
estates which later became the owners. 


As to one of the issues, which totaled 
$300,000, a mortgage was assumed at the 
time of purchase and the bond department 
of the trustee bank advanced to the trust 
department $200,000 for certificates which 
were purchased for and allotted to various 
trusts, the other $100,000 being paid from 
funds in the bank for the remaining 100 
of these certificates which were allocated 
to the trusts. The bank received expenses 
and an acceptance fee in the total sum of 
$9,456.92 and received an annual fee of $360 
for acting as trustee of the issue. 
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The Court refused surcharge, finding that 
there was no self-dealing in or ownership 
of the certificates in question on the part 
of the trustee and that the record did not 
disclose that the bank had any interest in 
the property, or that the price paid was un- 
reasonable, or that the mortgage assumed 
was in distress, or that the acceptance fee 
or the annual fee was excessive. 

As to the remaining issues the Court de- 
creed surcharge by reason of profit mani- 
pulations and syndicate and underwriting 
profits and by reason of the fact that the 
bank took over the securities and paid for 
them, but failed to earmark them for par- 
ticular trusts, spread no resolution upon its 
minutes and made no record of any sort, 
showing that the certificates were purchased 
for and were the property of any trust. 

In reaching its conclusions, the Court 
stated certain principles of law, certain of 
which, as set forth in the syllabus of the 
case, are as follows: 


“2. A corporation or an individual, *** is not 
inhibited by law from acting as trustee of mul- 
tiple trusts, or from transferring securities from 
one of its trusts to another by purchase and sale, 
provided the trustee does not have a beneficial in- 
terest. in the securities so transferred, and pro- 
vided the terms of the sale and purchase are fair 
and made in good faith as between the several 
trusts. 

“3. There is no legal inhibition against a trus- 
tee setting up a special or independent trust in 
property other than his own and acting as trus- 
tee for the securities issued thereunder, even 
though done for the sole purpose of selling such 
securities as an investment to other trusts for 
which he may also be trustee, provided the trans- 
action is free from self-dealing or profit-taking 
on his own account, is fair, and is made in good 
faith as between the several trusts. 

“4. A trustee may advance money to purchase 
securities for his trust before all the money is 
available in the trust estate for that purpose, and 
may make a reasonable charge for the money so 
advanced; but the trustee may not purchase such 
securities in his own right, or acquire a _ bene- 
ficial interest therein before turning them over or 
allocating them to a trust for which he is trustee. 

“6. When, in the purchase of property or se- 
curities by a trustee for his trust, it becomes 
necessary to pay off prior liens or incumbrances 
on the property which is the security for such in- 
vestments, he may liquidate such liens even though 
they be owing to himself, provided the property 
is not taken and the liens paid for the purpose 
or with the result of liquidating a poor invest- 
ment of his own. 

“7. A trustee may not engage in self-dealing, 
*** In such cases, it is immaterial that he acts 
in good faith in purchasing the property for the 
trust and that he pays a fair consideration there- 
for. 

“8. Departmental banks are single corporate 
entities, managed by a single board of directors 
and owned by shareholders who participate in the 
combined profits and losses of the several depart- 
ments. Therefore, transactions between separate 
departments of a bank, affecting a trust for 
which the bank is trustee, do not create any im- 





munity against self-dealing as between the bank 
and the trust. 

“10. Self-dealing or breach of good faith on the 
part of a trustee, as distinguished from his failure 
to observe statutory directions as to the character 
of investments, cannot be excused on the ground 
that the instrument creating the trust and making 
him trustee gave him broad authority and unlim- 
ited discretion in the administration of the trust. 

“11. *** the trustee may be surcharged with 
any decline in the value of the property or se- 
curities purchased for the trust, notwithstanding 
any claim that he has acted in good faith and 
notwithstanding there may be no causal relation 
between his self-dealing and the loss of deprecia- 
tion incurred.” 


a 


Jurisdiction—Probate Court Has Au- 
thority to Order Transfer of Title 
to Real Estate Where No Dispute 
Exists 


Connecticut—Supreme Court 
Brookfield v. Hutchins, 126 Conn. 435. 


Plaintiff made a contract with defendant 
for the purchase of real estate. Defendant 
tendered a deed to plaintiff, who refused to 
accept, on the ground that there was a flaw 
in the title. 

Title at one time was in Fisher, deceased. 
The inventory of his estate stated that the 
real estate was held by Fisher as agent 
and trustee for his firm, to secure a debt 
owed to the firm by Gibbs, and that on pay- 
ment of the debt Fisher was under contract 
to reconvey the property to Gibbs. The ad- 
ministrator filed an application with the 
probate court for permission to transfer the 
property to Gibbs, stating that Gibbs was 
prepared to perform the condition on which 
the trust depended. After notice and hear- 
ing an order was entered, authorizing the 
transfer, an account was filed, and the es- 
tate closed. 

Plaintiff claimed that the transfer from 
the Estate of Fisher to Gibbs was invalid 
because the probate court was without jur- 
isdiction to order the transfer. Defendant 
relied on the provisions of Section 4961 of 
the General Statutes, which authorizes pro- 
bate courts to make orders for transfer of 
title by administrators to any real estate 
held by the deceased in a fiduciary capacity 
to his successor or to the person entitled 
thereto. 


HELD: Since the deceased was under 
contract to convey the property to Gibbs, 
the person entitled thereto, the probate 
court had jurisdiction to enter the order 
under the power conferred by the statute in 
the absence of a substantial dispute on the 
question of title. There was no such dis- 
pute because the application to convey was 
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made by the administrator of the fiduciary 
for permission to convey the title to the per- 
son entitled thereto, and not by anyone at- 
tempting to force the administrator to con- 
vey. 

When such a petition is filed, it is the 
duty of the probate court to determine 
whether or not there is a substantial dis- 
pute as to title. If there is, the probate 
court cannot act but must leave the parties 
to the adjudication of their rights in an or- 
dinary action; if there is not, the court may 
proceed to authorize the conveyance of the 
property. 

————————_— 
Powers—Appointment—Creation of 

Second Trust Through Exercise of 

Special Power—Power to Appoint 

Lesser Estate 


Florida—Supreme Court 


Phipps v. Palm Beach Trust Co., 
May 21, 1940. 


196 So. 299, 


The donor, a married woman, created a. 
trust with her husband and a trust company 
as trustees. The trust instrument provided 
that upon the written direction of the in- 
dividual trustee, the trustees should pay 
the trust estate to the children of the donor 
and the descendants of any of them, in 
such shares and proportions as the indi- 
vidual trustee should determine even to the 
extent of directing the payment of the en- 
tire trust estate to one of them. 

The individual trustee delivered to the 
corporate trustee a written instrument di- 
recting the transfer of the trust estate to 
the individual and corporate trustee in trust 
for the benefit of the donor’s descendants 
and providing for the payment of income 
to the wife of one of donor’s children if 
such child should so direct by his will. 

The corporate trustee brought suit for 
construction and instructions. All children 
and grandchildren were made parties. 

HELD: Where the donee of a special 
power of appointment may exercise the 
power by creating a fee, he may create a 
lesser estate and so may, in the absence 
of express or implied limitations, appoint 
in trust so long as the beneficiaries are 
within the designated class. 

——————— 

Due to the war emergency situation repre- 
sentatives of the nineteen commercial banks 
comprising the New York Clearing House 
voted unanimously at a recent meeting to 
remain open on Saturdays during July and 
August. This decision reverses action taken 
May 24. 
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Powers — Limitations — Power to 
Amend Trust Instrument is Not 
Exhausted by One Amendment 


Massachusetts—Supreme Judicial Court 


State Street Trust Co. v. Crocker, 1940 A.S. 1001; 
June 16, 1940. 


X created a trust for the benefit of him- 
self, his wife, his son A, and his daughter 
B, and the issue of A and B, with an ulti- 
mate remainder among the issue. The 
trust instrument provided that it might be 
amended at any time by the concerted 
action of such of the four persons above 
named who should be living at the time of 
the amendment and the children of either 
A or B who might have died, guardians of 
minor children to sign for them. 

In pursuance of this clause A and B, af- 
ter the death of X and his wife, joined in 
a duly executed amendment providing that 
on A’s death three-fourths of his share of 
the income should go to his widow during 
her life. A couple of years later, A having 
died, B and the living children of A joined 
in another amendment revoking the first 
amendment and giving A’s half of the in- 
come to his children as originally provided 
by the trust instrument. A’s widow con- 
tended that the power of amendment was 
exhausted by the first amendment, and that 
the later one was of no effect. 

HELD: The second amendment was 
valid. The use of the words, “at any time,” 
and the giving of the power of amendment 
to successive groups showed that the set- 
tler intended a flexible power to be used 
from time to time if changing circum- 
stances required it. 

A’s widow argued that a power of 
amendment was in fact a power of appoint- 
ment, and relied on the rule that the donee 
of a power of appointment cannot revoke 
an appointment once made and re-appoint 
unless he expressly reserves the right. The 
court recognized this rule, but, assuming 
for the sake of argument that a power of 
amendment is a power of appointment, 
would not extend it to a case like this where 
apparently the settlor intended to create a 
series of powers to be exercised successively 
during the life of the trust. 

a 

Albany, N. Y.—The State Banking Board 
announced that on application of the Sav- 
ings Banks Trust Company it has added 
$75,000,000 par value debentures of United 
States Steel Corporation to the list of 
securities legal for investment by savings 
banks. 
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Real Property—Deeds—Delivery to 
Take Effect After Death of Grantor 


New Mexico—Supreme Court 
Evans v. Evans, et al., 101 Pac. 2d 179. 


Appeal from decree canceling deed of 
conveyance by appellee as grantor in favor 
of deceased. Appellant is widow and sole 
surviving heir of deceased as administratrix 
of estate of deceased. Cancellation of deed 
was based on lack of delivery thereof and 
although recorded, as actually passing no 
title to deceased. 


TAELD: Evidence clearly showing that 
grantor had never delivered deed to deceased 
with intention of passing title but clearly 
evincing fact that “the deed was to remain 
in her possession so long as she lived, so 
that she could benefit by the rents while 
living,” it is clear that: 


“Where a grantor intends that there should be 
no delivery of a deed until after his death and in 
the meantime retains control and possession of 
property mentioned in deed, no title passed by 
the deed, and fact that grantor has possession of 
and has recorded deed does not establish that 
title has passed to him.” 

ee 
Real Property—Life Tenant Allowed 
to Bring Partition Action Contrary 
to General Rule 


Indiana—Appellate Court 
Tom v. Tom, 26 N. E. (2d) 410. 


Action for partition of the entire fee sim- 
ple estate in land by plaintiff, the second 
and childless wife of the decedent, against 
the defendant, son of decedent. Under the 
terms of the decedent’s will plaintiff was 
devised a life estate and defendant was de- 
vised a remainder in fee to the land. Plain- 
tiff revoked the will and by so doing became 
the owner of a one-third life interest estate 
in the land, and the defendant became the 
owner of an undivided two-thirds life in- 
terest and the entire remainder in fee. The 
lower court granted partition of the fee 
simple title. 

HELD: Affirmed. The court held that 
a life tenant of land can compel a partition 
of the fee simple title in an action against 
the owner of the fee simple subject to the 
life estate. 

It would appear that the court violated 
the established rule that “In the absence 
of positive statutory authorization *** one 
having an estate for years or for life in the 
property sought to be partitioned cannot 
maintain an action for partition thereof 
either in kind or by sale for division against 
the remaindermen or reversioners.” 47 C. 
J. Partition, § 168, p. 336 et seq. 





Taxation — Estate — Classification 
Based on Date of Creation and Ex- 
ercise for Estate Tax on Estate of 
Donee of Special Power Held Non- 
Discriminatory 


United States—Supreme Court 


Whitney v. State Tax Commission, 60 Sup. Ct. 
635 (March 25, 1940). 


Cornelius Vanderbilt, who died in 1899, 
established a trust fund to pay the life in- 
come to his wife, Alice, with the remainder 
as she should by will appoint among their 
children. Alice died in 1934, having exer- 
cised the power and also disposed of her 
independent property. By the New York 
Estate Tax, enacted in 1930, special powers 
of appointment created before 1897 or after 
1930 and exercised after 1930 were included 
in the gross estate of the donor. In 1932, 
to remedy the inadvertent omission of the 
taxation of special powers created after 
1897 but before 1930 and exercised after 
1930, the legislature provided that such pow- 
ers should be taxed to the estate of the 
donee. N. Y. Tax Law § 249-r (7-a). Act- 
ing under the latter provision, the State 
Tax Commission included the value of the 
trust fund in Alice’s gross estate. From the 
decision of the Court of Appeals sustaining 
the Commission’s action, the executors and 
certain beneficiaries of Alice’s independent 
property appealed. 

HELD: That under an estate tax, the 
exercise of a special power of appointment 
may be included in the donee’s estate and 
that the classification of powers of appoint- 
ment under the New York tax law is not vio- 
lative of the equal protection clause of the 
Fourteenth Amendment. Judgment affirm- 
ed. Mr. Justice Roberts dissented. 

From Harvard Law Review, May, 1940. 
0 
Taxation—Gift—tTransfer of Silver 
Dollars to Donee Outside of State 
of Donor’s Residence Held Taxable 
—Transaction Considered As Whole 

Wisconsin—Supreme Court 


Van Dyke v. Wisconsin Tax Commission, 292 N.W. 
313. Decided June 4, 1940. 


One George D. Van Dyke, a resident of 
Wisconsin, desiring to set up trusts in favor 
of his grandchildren without subjecting the 
transaction to a Wisconsin gift tax, took 
$270,000 of Liberty bonds to Chicago and 
there exchanged them for silver dollars, and 
delivered the dollars at Chicago to the trus- 
tees of his proposed trusts. The trustees 
deposited the money in a Chicago bank, and 
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thereafter from time to time invested it in 
securities to constitute the corpus of their 
trusts. 


The State of Wisconsin levied a gift tax 
upon the transaction, and the trustees ap- 
pealed. The Wisconsin gift tax law im- 
poses a tax upon all gifts by Wisconsin resi- 
dents, but makes exception as to gifts of 
tangible personal property located without 
the state if such property “is not without 
this state temporarily.” 


HELD: The transfer was a taxable gift. 
The silver dollars, if they are to be deemed 
“tangible” personal property (a point which 
the court reserves for future decision), were 
a mere medium used for the accomplish- 
ment of an integrated transaction of trans- 
ferring intangibles to trustees for invest- 
ment in other intangibles. The transaction 
must be viewed as a whole, and the manual 
delivery of the silver dollars outside of the 
state was but an incident to the main pur- 
pose. While it is true that the silver dol- . 
lars were never within Wisconsin, and in 
one sense cannot be said to have been only 
“temporarily” out of the state, the statu- 
tory words “located without this state” do 
not refer to mere physical location but to 
legal situs; and the legal situs of all per- 
sonal property is deemed to be the owner’s 
residence unless such property has acquired 
a permanent situs in another state. The 
use made of these silver dollars was not 
such as to give them a permanent situs in 
Illinois within the meaning of the rule. 


Cf. Pearson v. McGraw, Jan. 1940 Trusts and 
Estates. 


i 

Wills—Probate—Adjudication of In- 
competency Not Bar to Execution 
of Valid Will 


Colorado—Supreme Court 


In Re McCrome’s Estate, Martin v. Reid, 101 Pac. 
(2d) 25. 


In a hearing on probate of a Will 
where caveators alleged that the deceased, 
prior to his death and prior to the making 
of the Will in question, had been adjudicated 
a mental incompetent, but where the pro- 
ponents of the Will admitted this and al- 
leged that there had been a recovery from 
the illness and that at the time of the mak- 
ing of the Will the deceased was of sound 
mind, issues of fact were presented which 
should have been passed upon by the trial 
court. The rule was laid down that an ad- 
judication of incompetency of a decedent 
does not operate as a conclusive bar to the 
making of a valid will. 
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Wills—Probate—Oral Evidence to 
Explain Location of Realty 


South Dakota—Supreme Court 
In re Hoisington’s Estate, 291 N. W. 921. 


The Court clearly distinguishes the class- 
es of oral evidence which may be offered to 
aid in construing a will, and holds that such 
oral evidence is admissible to explain the 
situation of realty and other property and 
to indicate the knowledge of the testatrix 
with reference to it at the time she made 
her will, but that instructions of the testa- 
trix to her counsel when the will was draft- 
ed are inadmissible, and that the testatrix’ 
intention is to be ascertained from the con- 
dition of the will, taking into view the cir- 
cumstances under which it was made. 


—___9—__. 
What Price Friendship? $250,000. 


The $5,000,000 estate of George H. Peck, 
California real estate Midas, is being sued 
by Edward G. Fitz Gerald for $250,000 for 
alleged services during Mr. Peck’s blind- 
ness in his last eight years. Mr. Peck, ac- 
cording to Fitz Gerald, employed him as 
companion and advisor, promising to be- 
queath that sum to him in his will. That’s 
certainly placing a premium on advice and 
companionship. Evidently Mr. Peck felt 
that way too, for no mention of either the 
$250,000 or Mr. Fitz Gerald was made in 
the will. 
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New Pension Plan 


The Guaranty Trust Company of New 
York is acting as Trustee under the re- 
cently adopted pension plan of the United 
States Steel Corporation, designed to pro- 
vide its employees with pension coverage 
on that portion of their earnings not cover- 
ed by Federal Social Security. Approxi- 
mately 11,000 employees will be able to 
participate in the plan. 

“The new contributory pension plan 
makes provision for retirement pensions 
with respect to service after 1939 for those 
employees whose earnings are in excess of 
$3,000 a year, or $3,600 a year in the case 
of railroad employees,” Benjamin F. Fair- 
less, president, stated. 

The plan, to which both the employees 
and the corporation will contribute, pro- 
vides an annual pension for life, under re- 
tirement at 65, of 1% of the amount in ex- 
cess of earnings taxable under federal pen- 
sion laws. 

ne 


Chief Clerk Cummins Retires 


After .29 years’ association with the Sur- 
rogate’s Court of New York County, Rich- 
ard Cummins retired on July 1 as Chief 
Clerk and Chief of the Law Division of the 
Court, a position which he had held since 
1923. Mr. Cummins intends to resume the 
practice of law in the fall. 
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